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STATEMENT OF THE CASE

On July 24, 2000, Ms. Brown timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Brown began working for Customer Care, Inc. on June 2, 2000. She last worked on June 24, 2000. At that time, she normally worked 40 hours per week, and earned $6.00 per hour. She normally worked a Thursday through Monday week. During the last calendar week of her employment, she earned $188.13. Her excess earnings amount for unemployment insurance purposes is $303.33.

Angela Estes is the sales manager and was Ms. Brown’s immediate supervisor. She was very satisfied with Ms. Brown’s work. On June 24, Ms. Brown asked Ms. Estes for some help with an order she had taken over the telephone. Ms. Estes sat at her workstation, and found that the order had been deleted. Ms. Estes asked Ms. Brown if she knew the customer’s name. Ms. Brown did not. Ms. Estes told her she should have written down the name.

Ms. Estes then went to her cubicle, about 15 to 20 feet away, and told another supervisor that an order had been deleted. Ms. Brown felt that Ms. Estes was blaming her. She told Ms. Estes, in a voice loud enough that other employees could hear,
 that, if Ms. Estes wanted to talk about her she should do it to her face. Ms. Estes did not want a scene made, and told Ms. Brown to take a break. Ms. Brown did so, worked about 15 minutes, and then took lunch.

After lunch, Ms. Brown and Ms. Estes met outside, and discussed the situation. Both women raised their voices at times. Ms. Estes went back inside, and, shortly after, Ms. Brown came in told Ms. Estes that she was giving her two-week notice of resignation. Ms. Estes told Ms. Brown that she did not have to stay. She did not want Ms. Brown interrupting the other employees as Ms. Brown was “very emotional.” Ms. Brown contends that Ms. Estes told her to get out of her building before she called the police. Ms. Estes agreed that she said that but not until much later when another employee, who had been fired, was hysterical in the lobby.

Ms. Brown had decided to quit her job because she felt that she had been inadequately trained. She had not been told that she should write down a customer’s name against the possibility of a deleted order. This was only the final item in which she felt she had been inadequately trained. Ms. Estes, under direct examination, testified that, when she told Ms. Brown she could leave, she meant that she was accepting her immediate resignation and she did not have to stay the full two weeks. Later, under redirect examination, Ms. Estes testified that, when she told Ms. Brown to leave, she intended Ms. Brown to leave for that day, and return and work out her two-week notice. She did not, however, tell Ms. Brown that.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

Customer Care, Inc. argues that Ms. Brown voluntarily quit her employment. Ms. Brown argues that Customer Care discharged her. "'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).PRIVATE 
 Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).

The Tribunal concludes that Customer Care, Inc. discharged Ms. Brown. Ms. Estes was very clear in her initial testimony that she was accepting Ms. Brown’s immediate resignation and that Ms. Brown did not have to work out her two-week notice. She later changed that testimony, but the obvious inference for Ms. Brown and the Tribunal was that Ms. Estes did not intend to have Ms. Brown continue working.

“. . . if a worker is discharged before the date on a resignation notice, the separation is a discharge.  The general principle is that if a new and immediate cause intervenes while there is still a substantial period of notice, the new intervening action is the reason for the worker's separation. Stephens, Comm’r. Dec. 93255491, February 22, 1994.” Benefit Policy Manual, §VL 135.3

Once having determined that Customer Care, Inc. discharged Ms. Brown, the burden of persuasion then rests upon Customer Care, Inc. to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that [Customer Care, Inc.] bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

Ms. Brown was “emotional” during her exchanges with Ms. Estes. She was angry over not being as adequately trained as she felt she should have been. She was angry over what she perceived to have been Ms. Estes talking “behind her back.” 

A dispute between a worker and a supervisor or an employer is not by itself misconduct in connection with the work.  "Not all disputes with a supervisor rise to the level of insubordination constituting misconduct."  Cantrell, Comm’r Dec. 9225160, June 30, 1992. The normal give and take of the work situation nearly always causes some disputes.  Disagreements over how the work is to be done, wages, and the like are common in the workplace. 

However, the manner, time, or place of the dispute may turn a normal dispute into a case of misconduct.  For instance, insolence or abuse of a supervisor, especially when carried on before fellow employees, tends to undermine the supervisor's authority and can, in fact, be misconduct in connection with the work.


Benefit Policy Manual, §MC 45.05.

Several prior cases issued by the Commissioner and the Appeals Tribunal are illuminating. In Luper, Comm’r. Dec. 83H‑UI‑263, October 17, 1983, the claimant became abusive and profane with his supervisor, feeling that his supervisor had it in for him. The supervisor discharged the claimant for his conduct.  The Commissioner held that the claimant was discharged for misconduct in connection with the work.

In Cantrell, supra, the claimant had been warned on different occasions for disobeying the employer’s rules, for being argumentative in front of customers, and for being insubordinate. On the day of her termination, she refused to wear a name tag and profanely refused to sign a warning about it. Her supervisor asked her to remain in his office until he could find another supervisor to witness her refusal. The claimant left, and she was discharged. The Commissioner held that "[The claimant] was clearly insubordinate. . .  Her behavior . . . constituted a refusal to accept the employer's authority.  She was therefore discharged for misconduct connected with the work."

A claimant was discharged from his job for calling his supervisor a "little girl" when she gave him an assignment that he did not like.  He had previously been warned for making racial and sexist slurs. The Tribunal held that his behavior was both sexist and insubordinate, and was misconduct in connection with his work. Wood, App. Trib. Dec. 97 2629, January 8, 1998.

In Parmley, App. Trib. Dec. 98 1857, September 17, 1998, a claimant was discharged from his job for saying that his supervisor and the personnel director should learn what their jobs were.  In denying benefits, the Tribunal held that the claimant had " carried that complaint beyond the normal bounds of workplace propriety.  . . . [He] did it in such manner as to be insolent and insubordinate."

On the other hand, there have been cases in which the claimant was held to have been discharged, but not for reasons constituting misconduct. A journey level carpenter was fired because he continually argued with his employer and his foreman insisting that a structure was not being built correctly, safely, or in keeping with the building codes. In allowing benefits, the Tribunal was persuaded that the claimant's argumentativeness arose from his sincere belief that the structure was not being safely built. Parrott, App. Trib. Dec. A‑5073, January 31, 1975.
In Carlo, App. Trib. Dec. 98 2175, January 25, 1999, a claimant was discharged from his job when he protested being suspended and put on probation because he was incorrectly accused of violating company rules.  The Commissioner, in overturning the Tribunal's decision, allowed benefits because the behavior was more a matter of office give and take.

The point of all of the above cases is that a simple incident or an isolated incident does not rise to the level of misconduct. There must be more than one occurance, or more than just a simple disagreement before it can be concluded that an employee was insubordinate. Factors which cause insubordination to become misconduct include a series of or continuing insubordinate acts, profanity, injury to customers, subrogation of a supervisor’s authority, etc. In the case here under appeal, Ms. Brown may have been insubordinate. She did raise her voice to her supervisor in front of other employees. However, the incident was isolated and was not without fault on both sides. It was also not to the degree that the relationship could not have been salvaged.

In short, the Tribunal concludes that Ms. Brown’s insubordination did not rise to the level of misconduct connected with her work.

Under AS 23.20.379, an allowance or denial of benefits begins with the first week in which a worker becomes "unemployed." A worker is ‘unemployed’ in a week in which the worker earns less than the "excess earnings" amount. Ms. Brown’s earnings for the week ending June 24 were less than her excess earnings amount.  The period will be adjusted accordingly.

DECISION

The notice of determination issued in this matter on July 21, 2000 is REVERSED and MODIFIED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending June 24, 2000 through July 29, 2000. The reduction of Ms. Brown’s benefits is restored, and she is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on August 11, 2000.








Dan A. Kassner








Hearing Officer

� Ms. Brown worked in a call center with many employees working in cubicles.





