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Maria Garibay
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CASE HISTORY

The employer timely appealed a determination issued July 11, 2000 that allowed benefits under AS 23.20.379.  The determination held Ms. Garibay voluntarily left suitable work with good cause.

FINDINGS OF FACT

Ms. Garibay was employed by Royal Fork Buffet Restaurants from February 19, 1998 to March 6, 2000.  She worked full-time as a prep cook, earning $7 an hour.

On March 6, 2000, Ms. Garibay was transported to the hospital emergency room due to respiratory problems.  The doctor said she had pneumonia, which is a serious condition.  He advised her to get rest and follow-up with a personal physician.  Thereafter, Ms. Garibay saw two other doctors.  They did not offer further medical advice.

While convalescing, Ms. Garibay kept in contact with her work site supervisor, Michele.  Michele informed Ms. Garibay that she would be called when work became available, suggesting the employment contract was severed on March 6, 2000.  When Ms. Garibay was able to return to work on or about June 12, 2000, Michele stated work was not available.

According to Exhibit 8, an employer representative informed the Unemployment Insurance Call Center Fairbanks office that Ms. Garibay was contacted on about June 7, 2000 regarding her return-to-work status.  Purportedly, Ms. Garibay said she would be returning in a few weeks.  However, she never returned. Ms. Garibay denies receiving said call or making that statement.

The employer never spoke with Ms. Garibay.  He understood the conversations regarding continuing employment occurred between Ms. Garibay and Michele.  Still, Ms. Garibay’s position was not permanently filled until July 11, 2000.

The employer did not elect to postpone the hearing for a short period to obtain testimony from Michele, who is off work on maternity leave.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause . . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show the reasons for quitting were so compelling or grave as to offer no other reasonable alternative than to quit work on the date chosen.

Ms. Garibay’s under-oath rendition of the facts carries more weight than the employer’s hearsay testimony.  Therefore, the Tribunal makes the following conclusions.

Ms. Garibay’s employment status was severed in March 2000 when she stopped work due to medical issues.  That severance of employment was due to circumstances beyond her control and with good cause.  She was not offered continuing employment.  Ms. Garibay is not subject to the disqualifying provisions under the separation from work law. 

DECISION

The July 11, 2000 determination is AFFIRMED.  Benefits are allowed for weeks ending March 11, 2000 to April 14, 2000 and continuing under AS 23.20.379, if otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 24, 2000.


Doris M. Neal

Hearing Officer

