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CASE HISTORY

Ms. Gardner timely appealed an August 3, 2000 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Gardner began work in May 1999. Her last day of work was July 7, 2000. At the time her kitchen manager position ended, the employer usually scheduled her to work from 5:00 a.m. to 1:00 p.m. on Mondays through Fridays. The employer paid her $13.50 per hour.

Shortly before Ms. Gardner’s job ended, Brett Miller was appointed lounge manager. He became Ms. Gardner’s supervisor. By July 7, Mr. Miller and Ms. Gardner were having problems getting along.

_____

1Corrections: (1) Delete “told” from “ . . . Mr. Miller told said to her . . . “ in first sentence of the third paragraph in the Findings section. (2) Correct “evasion” to “invasion” in two places in the next to last paragraph of the Conclusion section.

As Ms. Gardner was leaving work on July 7, 2000, Mr. Miller said to her something to the effect of “Congratulations, you’ve just won a lottery.” He then told her to report for random drug testing.

Ms. Gardner knew the employer had conducted drug testing the previous day. She felt Mr. Miller was simply harassing her. She refused to report for testing. Mr. Miller fired her immediately.

Exhibit 5 is a copy of notes an unemployment insurance call center representative made regarding the employer’s written policy. The notes read, in part:

Requirements of AS 23.10.620

The employer handbook contains at least nine of the required eleven elements. The only two that are not clear are #9 and #10. These two are

*notification of the employees reight to obtain written test results within 5 days of a written request for up to six months after test administered;

*notification of the right to explain positive test results in a conidential setting before any adverse employment action.

Since the employee did not take the required test and did not fail the test these two areas are not applicable.

Exhibit 10 is a copy of the employer’s written drug testing policy. The policy does not appear to clearly identify an employee’s rights to obtain written test results as provided under AS 23.10.620(b)(8) or an employee’s rights to address a positive test result in a confidential setting as provided under AS 23.10.620(b)(9).

The employer failed to appear at the hearing. The employer failed to supply evidence to the record that establishes on July 7 Ms. Gardner appeared to be impaired due to substance abuse. The employer failed to supply evidence to confirm Ms. Gardner was randomly selected for drug testing. The hearing record lacks evidence demonstrating that random selections by the employer follows a reasonable process.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's last work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

(e) In this section,

(1)
“alcohol” has the meaning given in AS 23.10.699;

(2) “drugs” has the meaning given in AS 23.10.699;


(3)
“misconduct” includes conduct in violation of an employer’s policy concerning the use of drugs or alcohol, but only if the policy is consistent with AS 23.10.620.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.
AS 23.10.620 provides:


(a)
Under AS 23.10.600 - 23.10.699, an employer may only carry out the testing or retesting for the presence or evidence of use of drugs or alcohol after adopting a written policy for the testing and retesting and informing employees of the policy. The employer may inform employees by distributing a copy of the policy to each employee subject to testing or making the policy available to employees in the same manner as the employer informs its employees of other personnel practices, including inclusion in a personnel handbook or manual or posting in a place accessible to employees. The employer shall inform prospective employees that they must undergo drug testing.

(b)
The written policy on drug and alcohol testing must include, at a minimum,

(1)
a statement of the employer's policy respecting drug and alcohol use by employees;

(2)
a description of those employees or prospective employees who are subject to testing;

(3)
the circumstances under which testing may be required;

(4)
the substances as to which testing may be required;

(5)
a description of the testing methods and collection procedures to be used, including an employee's right to a confirmatory drug test to be reviewed by a licensed physician or doctor of osteopathy after an initial positive drug test result in accordance with AS 23.10.640 (d);

(6)
the consequences of a refusal to participate in the testing;

(7)
any adverse personnel action that may be taken based on the testing procedure or results;

(8)
the right of an employee, on the employee's request, to obtain the written test results and the obligation of the employer to provide written test results to the employee within five working days after a written request to do so, so long as the written request is made within six months after the date of the test;

(9)
the right of an employee, on the employee's request, to explain in a confidential setting, a positive test result; if the employee requests in writing an opportunity to explain the positive test result within 10 working days after the employee is notified of the test result, the employer must provide an opportunity, in a confidential setting, within 72 hours after receiving the employee's written notice, or before taking adverse employment action;

(10)
a statement of the employer's policy regarding the confidentiality of the test results.

(c)
An employer may require the collection and testing of a sample of an employee's or prospective employee's urine or breath for any job-related purpose consistent with business necessity and the terms of the employer's policy, including

(1)
investigation of possible individual employee impairment;

(2)
investigation of accidents in the workplace; an employee may be required to undergo drug testing or alcohol impairment testing for an accident if the test is taken as soon as practicable after an accident and the test is administered to employees who the employer reasonably believes may have contributed to the accident;

(3)
maintenance of safety for employees, customers, clients, or the public at large;

(4)
maintenance of productivity, the quality of products or services, or security of property or information;

(5)
reasonable suspicion that an employee may be affected by the use of drugs or alcohol and that the use may adversely affect the job performance or the work environment.

(d)
In addition to tests required under (c) of this section, an employer may require employees or groups of employees to undergo drug testing on a random or chance basis.

(e)
If an employer institutes a policy of drug testing or alcohol impairment testing under AS 23.10.600 -23.10.699, the policy must identify which employees or positions are subject to testing. An employer must test all or part of the work force based on consideration of safety for employees, customers, clients, or the public at large. An employer may not initiate a testing program under AS 23.10.600 - 23.10.699 until at least 30 days after the employer notifies employees of the employer's intent to implement the program and makes written copies of the policy available as required by (a) of this section.

(f)
The provisions of AS 23.10.600 - 23.10.699 may not be construed to discourage, restrict, limit, prohibit, or require on-site drug testing or alcohol impairment testing.

CONCLUSION

It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986. "'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.  

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“[M]isconduct” includes conduct in violation of an employer’s policy concerning the use of drugs or alcohol, but only if the policy is consistent with AS 23.10.620.” AS 23.20.379(f).

"Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law." Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.

"Regulations are subject to the same constructs as are statutes. Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning." Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985.

AS 23.10.620(b)(1)-(10) establishes 10 minimum standards that an employer’s drug testing policy must meet. The Tribunal does not have jurisdiction to hold contrary to the words of the statute. Satisfying only eight of the 10 statutory requirements is insufficient to establish misconduct under AS 23.20.379(f).

Drug testing is a significant invasion of personal privacy. The invasion is tolerable only when satisfying a greater public good under standards that provide conclusive test results, including an opportunity for an employee to explain positive tests, while protecting as much as possible the privacy of the employee.

The hearing record fails to show Ms. Gardner was chosen for drug testing by random selection and that the employer’s random selection process is reasonable. The record fails to show Ms. Gardner’s refusal to cooperate with the employer’s drug policy constituted misconduct connected with her work. 

DECISION
The August 3, 2000 determination is REVERSED. Ms. Gardner is allowed benefits beginning with the week ending July 8, 2000 through the week ending August 12, 2000, if she is otherwise eligible. The three-week reduction is restored to her maximum benefit amount. The determination will not jeopardize her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 14, 2000.








Stan Jenkins







Hearing Officer

