CARLO, Glen
00 1699
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  00 1699    Hearing Date:  August 28, 2000

CLAIMANT:
EMPLOYER:
GLEN CARLO
BP EXPLORATION AK INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Glen Carlo
None


ESD APPEARANCES:
None

CASE HISTORY

Mr. Carlo timely appealed a determination issued on July 20, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Carlo last worked for BP Exploration Alaska, Inc. (BP) during the period April 6, 1990, through March 18, 2000. He earned $33 per hour for full-time work as a field production operator. Mr. Carlo was discharged effective June 30, 2000, for violating a company policy.

On or about March 12, 2000, Mr. Carlo was requested to bring a well (Charlie 6) on line (begin the flow of oil). In doing so, he brought the well up faster than he should have, which caused the “bank” to shut off at the gathering center. Mr. Carlo was immediately called to shut off the three wells affected by the closed bank. Within three hours, all wells were back on line.

The acting supervisor, Mr. French, on or about March 15 approached Mr. Carlo. Mr. French indicated an investigation would take place about the March 12 incident. Although Mr. Carlo was not being reprimanded, he felt like he was being reprimanded. Mr. Carlo suggested the pressure to the bank had built up by an ice clog or some other problem.

On March 16 during a meeting with the workers and management, several of the workers asked why Mr. Carlo was being investigated when the same incident had happened in the past without an investigation ensuing. Management did not respond to the allegation.

Mr. Carlo was informed on March 22 that he was suspended with pay pending the outcome of the investigation. Mr. Carlo had suffered a stroke on March 20 and was instead placed on short-term disability leave. On April 20, Mr. Carlo had heart surgery. 

By mid-June, Mr. Carlo began to have communications with the human resources section about the investigation. Human resources wanted Mr. Carlo to fly to Anchorage for a meeting. He met with the human resources director and his union representative on June 30 when he was told about his discharge. The employer discharged Mr. Carlo because he brought the well on too fast, which resulted in the high pressure to the bank.

Mr. Carlo argues he did not have sufficient training to bring the well on line properly. He had been assigned the “Charlie” pad in November, which contained six “straight shot wells.” A straight shot well requires 90 minutes to bring the well up as opposed to 30 minutes for all other wells. Mr. Carlo was assigned four pads containing a total of 127 wells. Only the Charlie pad had the six straight shot wells.

After he went on disability leave, Mr. Carlo learned the bank was shut down again, at least twice. Other workers told him that none of the operators got into trouble. Mr. Carlo believes the bank had shut down at least two or three times a year and he never heard of an operator getting into trouble. He is unaware of any operator other than himself receiving an “LCIR,” a notice that highlights the event and the danger associated with it, if a bank shuts down.

Mr. Carlo believes the six crewmen waiting for the well to come on line may have caused him to hurry. As a courtesy to the crew, he was trying to get his work done quickly. Mr. Carlo believes he brought a straight shot well on line about three or four times since November 1999. He had been assigned Charlie pad at least twice before during the past ten years. Over the course of a 

two-week rotation, Mr. Carlo would bring on line an average of 42 wells, which may or may not have included the straight shot wells.

In June 1999, Mr. Carlo signed a last chance agreement (LCA) that advised he could/would be terminated for any rule violations. 

Mr. Carlo contends he signed it under duress without union representation. He felt he needed his job and therefore signed the LCA. Mr. Carlo did not know if any other operators had received an LCA while he worked for BP.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.PRIVATE 

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r 

Dec. 86H-UI-214, September 15, 1986.

The record fails to support Mr. Carlo’s contention he had insufficient training on the Charlie 6 well. His length of employment and the number of times assigned the pad establish he knew or should have known the time needed to bring the well on line. "Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work." Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

Although Mr. Carlo’s work did not deal daily with the straight shot wells, his prior experience on the Charlie pad and his LCA should have alerted him to the need to take extra precaution in his duties. Misconduct can be established by a willful failure to perform properly, gross negligence, or recurrent carelessness or negligence after warning. Brown, Comm'r. Dec. 9225760, July 6, 1992.

The record supports the conclusion that other employees have not received LCIRs when Mr. Carlo did. However, that is not necessarily supportive of any kind of discrimination or differential treatment. Mr. Carlo had been given an LCA. The employer may not have reprimanded other operators for similar errors, however, it is unknown if others had been in the same position (on an LCA) as Mr. Carlo.

Based on the above, Mr. Carlo’s discharge amounted to misconduct connected with the work. The disqualifying provisions of 

AS 23.20.379 apply in this matter.

DECISION
The determination issued on July 20, 2000, is AFFIRMED. Benefits are denied for the weeks ending March 25, 2000, through April 29, 2000. Mr. Carlo’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 30, 2000.
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