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CASE HISTORY

Mr. Rubincan timely appealed a redetermination issued August 2, 2000 that denied benefits under AS 23.20.379.  The redetermination held Mr. Rubincan voluntarily left suitable work without good cause.

FINDINGS OF FACT

Mr. Rubincan was employed by Northwest Retail Ventures LLC, Alaska MarketPlace from 1995 to July 5, 2000.  He worked full‑time as an assistant produce manager, earning $18.24 an hour.  Mr. Rubincan voluntarily quit work.

On July 4, 2000, Mr. Rubincan was charged with the responsibility of rotating new and old produce, uncrating a new batch of strawberries, and stacking the cooler.  Mr. Rubincan did not complete those duties as he left work early on a family emergency.  Before leaving, however, he instructed a new produce worker to put out the new strawberries.  Mr. Rubincan later learned those instructions were not followed.

Mr. Rubincan informed the salad bar manager of his emergency departure on July 4.  He did not think to notify the store manager, Ms. Cauday, who was the next in command during the produce manager’s (Mr. Fisher’s) absence.

In connection with the July 4 work performance issue, Mr. Rubincan accused Mr. Fisher of calling him “incompetent” and “a worthless piece of sh-t.”  Mr. Fisher does not remember making said statements, but he does not refute the allegations either as he was angry at the time. 

On Wednesday, July 5, a meeting was held to discuss Mr. Rubincan’s performance deficiencies on July 4.  In attendance were Mr. Rubincan, Mr. Fisher, and Ms. Cauday. 

During the July 5 meeting, Mr. Rubincan and Mr. Fisher began screaming and yelling at each other, although the store manager instructed both parties to calm down.  Management first learned during that setting that Mr. Rubincan was absent a portion of July 4.  Mr. Fisher refused to offer Mr. Rubincan a full opportunity to explain the previous day’s performance issues.  Mr. Fisher told Mr. Rubincan, “If you can’t do the job the way I want it done, maybe you had better get the he-- out of here.”

After ten minutes of arguing, Mr. Rubincan stood, shook Ms. Cauday’s hand, stated it had been nice working there, then left the office.  On the way off the premises, he shook the salad bar manager’s hand and stated he had just quit work; although Mr. Rubincan contends he simply offered his usual departing statement, “I’m out of here.”  Mr. Rubincan did not usually shake hands when departing work.  That kind of incident never occurred in the past, and, there were no documented instances in which Mr. Rubincan was reprimanded about his work performance.

Mr. Rubincan was not scheduled to work on July 6 and 7, 2000, but he returned to the work site that Friday to pick-up his paycheck.  At that time, he talked with Ms. Cauday and explained it was never his intent to quit work.  He left the work site on July 5 to allow parties time to calm down.  Concluding Mr. Rubincan had quit work, the employer hired a replacement before the Friday, July 7, 2000 contact.  Mr. Rubincan was not offered further employment.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

In Hutto, Comm’r Decision No. 9427100, July 29, 1994, the Commissioner of Labor stated, in part:

The owner considered the claimant to have walked off the job without permission on Friday but testified she did not discharge the claimant.  She gave equivocal answers to the question of whether she would have terminated the claimant the following Monday if the claimant attempted to return to work. She did testify she considered the claimant a good worker, and felt the whole incident was a misunderstanding.  She wrote "Final paycheck" on the last check, under the assumption the claimant would not return to work.

A recent case by the Alaska Superior Court, Tyrell v. Dept of Labor, No. IKE-92-1364 CI, November 4, 1993 (unrptd.), held that a claimant could not have voluntarily left his job unless he "intended" to leave his job. In that case the claimant walked off the job without approved leave over a dispute with his employer over pay.  The Tribunal held that such job abandonment constituted a voluntarily leaving of work, but the case was reversed and remanded by the Court, holding that it was a discharge. In the case at hand there are several similarities.  It is clear from the evidence given that the claimant thought she had permission to be off work and did not intend to quit her job.  She believed she had been terminated when she heard from others that the employer would not allow her to return and because of the notation on her paycheck.  

The preponderance of evidence establishes Mr. Rubincan quit work.  As such, this case is being decided under the voluntary leaving provisions of the law.

To establish good cause for leaving work, evidence must be presented to show the reasons for quitting were so compelling or grave as to offer no other reasonable alternative than to quit work on the date chosen.

In Craig, Comm'r Decision Number 86H‑UI‑067, June 11, 1986, the Commissioner of Labor stated, in part:


Good cause can be established for quitting work if a supervisor's actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination.  In Morgan‑Wingate, Comm'r Review No. 84H‑UI‑295, January 1, 1985; In Hudson, Comm'r Review No. 84H‑UI‑343, March 8, 1985.  However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving.

Understandably, the July 5, 2000 meeting angered Mr. Rubincan.  However, considering events such as that never occurred in the past, a pattern of abuse or hostility cannot be found.  In that instance, Mr. Rubincan could have simply asked for time off to “cool‑down” instead of quitting.  Because reasonable alternatives to quitting were not explored, Mr. Rubincan’s leaving was without good cause.

DECISION

The August 2, 2000 redetermination is MODIFIED.  Benefits are denied for weeks ending July 8, 2000 to August 12, 2000 under AS 23.20.379.  Mr. Rubincan’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Rubincan may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 29, 2000.


Doris M. Neal

Hearing Officer

