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CASE HISTORY

Ms. Erwin timely appealed an August 10, 2000 determination that denies benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work. 

The determination raises questions as to what employer is the correct employer for the matter under appeal. The determination text refers to the employer as the “Mail Box Etc. Muldoon Store.” However, the determination was directed to Tymespent, Inc. (Tymespent).

Tymespent contacted the Tribunal office after receiving a notice for the hearing originally scheduled for August 28, 2000.

The hearing file notes show that after Tymespent advised the Tribunal office of the employer identification error, Tribunal docketing personnel telephoned Mark Layman, owner of the Mail Boxes, Etc. franchise on Muldoon Road. The docketing staff advised Mr. Layman of the pending hearing in this matter. The docketing staff also mailed a notice to Mr. Layman on August 24, 2000 advising him of the September 7, 2000 rescheduled hearing.

FINDINGS OF FACT

The August 10, 2000 unemployment insurance call center determination under appeal states, in part:


**** FACTS ****

You worked as a Manager for the Mail Box Etc. Muldoon Store. Your last date of employment was on 7/26/2000. It is determined that you were discharged for failure to do your job as requested. Attempts to call you were made to get more information and you were out of state. Decision was based on facts from employer.

**** CONCLUSION OF FACTS ****

You were discharged by your employer.  Because the circumstances involved in your discharge showed a willful disregard of your employer's interest, it has been determined that you were discharged for misconduct in connection with your work.  Benefits are therefore denied from 07-23-2000 to 09-02-2000 and your maximum benefits payable are reduced by three (3) times your weekly benefit amount.  Also, you will not be eligible for extended benefits unless you return to work and earn eight (8) times your weekly benefit amount during the denial period.

The text of the determination above correctly references Ms. Erwin’s last employer as the Mail Boxes, Etc. franchise store located on Muldoon Road in Anchorage. Ms. Erwin’s unemployment insurance call center apparently contacted that correct employer and obtained separation from work information before issuing the determination. The Tribunal need not remand the matter to the call center for initial separation from work fact finding with the correct employer.

However, the determination heading incorrectly shows the employer is “TYMESPENT INC” (Tymespent), which applies to an unrelated Mail Boxes, Etc. franchise store on 34th Avenue in Anchorage. The employer identification error reflects Department of Labor and Workforce Development (Department) computer records regarding Ms. Erwin’s employment.

Ms. Erwin’s testimony establishes the following findings. She started work in May 2000 for Mark Layman at the Mail Boxes, Etc. franchise store on Muldoon Road in Anchorage. Mr. Layman discharged Ms. Erwin from her manager position on July 26, 2000 after she told him she was going to contact the “labor board” to find out what her rights were regarding abuse by him.

Weekly, Mr. Layman would tell Ms. Erwin she was not worth “sh-t” or make other hostile remarks to her. He would make the remarks when she expressed reluctance to increase prices higher than what the corporate Mail Boxes, Etc. manifest machine stated she should charge customers. Mr. Layman would also become hostile and make disparaging remarks when Ms. Erwin would protest against him throwing away credit card receipts. Corporate Mail Boxes, Etc. receives a percentage of the shipping revenue generated by franchisees. If a franchisee throws away credit card receipts, the corporate office cannot accurately audit sales and ensure it receives its proper percentage of revenue.

Ms. Erwin notes Mail Boxes, Etc. on Muldoon Road may have failed to show up on Department computers as her last employer because Mr. Layman never took an IRS W-2 withholding form from her, did not take her social security number until she picked up her last paycheck, and did not provide her with paycheck stubs but paid her with what appeared to be personal-type checks.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(2)
was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.

The employer failed to appear at the hearing and provide evidence sufficient to establish Ms. Erwin was discharged for misconduct connected with her work. The determination will be reversed.

Ms. Erwin’s testimony raises a question of whether the employer is properly maintaining employment records and filing reports required for benefit payments and tax purposes by the Alaska Employment Security Act. That question was not an issue scheduled for hearing on September 7, 2000. The Tribunal makes no ruling on the issue. The issue will be remanded for review.

DECISION
The August 10, 2000 determination is MODIFIED and REVERSED. The employer for Ms. Erwin’s job that ended July 26, 2000 is Mail Boxes, Etc. on Muldoon Road and not Tymespent, Inc. Ms. Erwin is allowed benefits beginning with the week ending July 29, 2000 through the week ending September 2, 2000, if she is otherwise eligible. The three weeks reduced from her maximum payable benefits are restored. The determination will not interfere with her receipt of extended benefits.

The issue of whether the employer is maintaining records and filing reports required by the Alaska Employment Security Act is REMANDED to Ms. Erwin’s unemployment insurance call center for review.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 12, 2000.
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Hearing Officer

