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CASE HISTORY

The employer timely appealed a determination issued July 11, 2000 that allowed benefits under AS 23.20.379.  The determination held Mr. Goodwin was discharged for reasons other than misconduct in connection with work.

FINDINGS OF FACT

Mr. Goodwin was employed by Fred Meyer Shopping Centers in Wasilla, Alaska from July 22, 1999 to May 16, 2000.  He worked part-time as a salesperson, earning about $8.15 per hour.  The Alaska Employment Security Division determined Mr. Goodwin was dismissed from work; the employer contended Mr. Goodwin quit work.

Mr. Goodwin and his roommate shared a vehicle.  On May 14, the roommate encountered mechanical difficulties with the vehicle while at a medical appointment in Anchorage.  After four hours of stop-and-go travel, the roommate finally arrived at the shared residence in Palmer around 8:00 p.m.  By 10:00 p.m., Mr. Goodwin had the vehicle repaired.  He did not report to work at that time because it would have taken 40 minutes to get cleaned-up and travel to work. 

Around 4:00 p.m. on May 14, 2000, Mr. Goodwin called work to advise the employer of his transportation problems.  Public transportation was not available and Mr. Goodwin did not have sufficient funds for a taxicab.  His only other option was to canvass his neighbors for a ride.  Mr. Goodwin passed the message to the employer via an employee as the person-in-charge (PIC) was too busy to speak with Mr. Goodwin.  Mr. Goodwin advised he probably would be absent that day.  The PIC passed a message to Mr. Goodwin to report to work if possible or call back if he remained unable to report.  Mr. Goodwin did not call back, assuming the employer knew he could not report that day.

The vehicle at issue was needed to transport Mr. Goodwin’s roommate to a doctor’s appointment on May 15.  Therefore, Mr. Goodwin felt it was paramount that he repair the vehicle the evening of May 14.  A mechanic friend was not available to assist.

Company policy states if an employee refuses to work a scheduled shift, s/he is considered to have quit work.  About 15 minutes into Mr. Goodwin’s next scheduled workday on Tuesday, May 16, 2000, he was handed a termination notice that stated he had voluntarily quit work.  The employer determined Mr. Goodwin’s failure to report to work was equivalent to a work refusal. Mr. Goodwin was not allowed continuing employment at that point.

In November 1999, Mr. Goodwin was issued a written warning because he was absent and failed to call-in.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means

(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:


The "Moving Party" 



Regulation: 8 AAC 85.010(20)

"Discharge" means a separation from work in which the employer takes the action which results in the separation and the worker does not have the choice of remaining in employment;

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)


A party who has no choice in continuing the relationship cannot be the moving party.  



Example: A claimant stated that she intended to resign from her job, but without setting a date.  The employer accepted the claimant’s statement as an immediate offer to resign and did not allow her to rescind the resignation.  The employer was the moving party and the separation was a discharge.  (Mosher, 96 3050, January 13, 1997)  

Evidence was not presented to show Mr. Goodwin intended to quit or that he voiced said sentiment.  Although Mr. Goodwin may have violated a company policy, the employer moved first to end the employer/employee relation.  Therefore, this case is being adjudicated as a discharge.

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Mr. Goodwin knowingly acted in opposition to the employer’s interests.

Mr. Goodwin did not refuse to work a scheduled shift, he simply was unable to report for work due to transportation problems.  He did not explore all alternative modes of transportation; however, under the circumstances, his efforts were not unreasonable.  In this case, public transportation was not available in Mr. Goodwin’s geographical location, and he had an immediate need to repair his personal vehicle.  Willful misconduct was not found.

DECISION

The July 11, 2000 determination is AFFIRMED.  Benefits are allowed for weeks ending May 20, 2000 to June 24, 2000 and continuing pursuant to AS 23.20.379, if otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 31, 2000.


Doris M. Neal

Hearing Officer

