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CASE HISTORY

The claimant's appeal was taken from two notices of determination.  Mr. Budd timely appealed both determinations issued on June 16, 2000. The first determination denied benefits under AS 23.20.378.  The determination held Mr. Budd was not available for work while self-employed.

The second, issued on June 16, 2000, denied benefits under AS 23.20.379 on the ground that the claimant left his last suitable work voluntarily without good cause. 


FINDINGS OF FACT
Mr. Budd established an initial claim for unemployment insurance benefits effective June 1, 2000. His weekly benefit amount is $248. The excess earnings amount is $380.66.

Mr. Budd is the sole proprietor of a tourism business in Sitka, Alaska. He operates a bike and hike business and has approximately eight employees. Most of the employees work part-time when passengers from the cruise ship lines book a tour. 
He has operated the business for approximately two years. He believes he could operate the business on one hour per day by phoning guides the day before a tour, and letting them operate the tours while he performs other work. He has approximately $30,000 invested in the business. The tour ships come to Sitka three to four days per week and are in port during various daytime hours.  

Sitka Prevention and Treatment was Mr. Budd's last full-time employer. He worked as an Executive Director beginning in January 1995. He earned $55,000 per year, and worked up to seven days per week. He was required to work five days per week, during regular business hours. He directly supervised six to eight employees, but was indirectly responsible for 20-30 employees. He left that work on May 31, 2000 after giving six months notice of leaving. He decided to leave work because he believed he was no longer effective in the job.  He informed the Board of Directors of his decision to quit work. He took one month off work during the summer of 1999 in order to take a vacation and operate his personal business. 

There are few executive director positions in Sitka. Mr. Budd is aware of only one other vacancy in Sitka for an executive director position. However, he believes he was not qualified for the position, so he did not apply. He has worked in the human service field for 28 years. He has not applied for any other work in Sitka. He has not applied for other jobs outside of Sitka because he has no plans to relocate. He has been to the Job Service office in Sitka to talk with the personnel in that office but has not applied for any other work. 

PROVISIONS OF LAW

AS 23.20.378 provides, in part:


(a)

An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department....

8 AAC 85.350 provides, in part:


(a)
A claimant is considered able to work if he is physically and mentally capable of performing work under the usual conditions of employment in his principal occupation or other occupations for which he is reasonably fitted by training and experience. A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work, which the claimant does not have good cause to refuse;



(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7) is available for a substantial amount of full-time employment.

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five 
weeks of unemployment following that week if the
insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause; . . .


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until 
terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents. . . .


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the  individual has no reasonable alternative but to leave work; . . .

CONCLUSION
"Good cause" for leaving work is established by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

Mr. Budd's testimony establishes that he quit work because he believed himself ineffective. However, the employer had work available for Mr. Budd. He has not provided compelling reasons for leaving work at the time that he did.  He must therefore be considered as having voluntarily left work without good cause.

“In determining whether or not a self-employed individual is available for work several factors must be considered: (1)  Availability for regular employment, (2) hours per week devoted to self-employment, (3) net income, (4) nature of regular employment, (5) whether he engages in self-employment during the course of regular employment, and (6) efforts to seek work in his regular line.”  (Rader, 79H-33, May 4, 1979)

In Tobin, Comm'r Decision No. 94 9507, March 8, 1995, the Commissioner of Labor stated, in part:


The claimant argues that his seeking self-employment should satisfy the requirement of a work search as it would get him off "the unemployment rolls."  While that may be true, we have long held that the unemployment program is not intended to protect those who go into self-employment ventures. In Williams, Comm'r Rev. 82H-UI-044, March 26, 1986....

Mr. Budd employs at least six people, and operates a tourism-based business that offers hiking and biking tours. He has a substantial investment of at least $30,000 in his business and it is credible that he will work whatever hours necessary to ensure its success. His contention that he could operate the business on one hour per day is not credible.  He has not applied for other work in his field, or any other work outside the field of human services. Given the cruise ship schedules, it is credible that he spends regular business hours operating his business. There is not a substantial field of employment available to him given his work location and the type of work he is willing to accept. Mr. Budd is not fully able or available for a substantial amount of full-time work at this time.

DECISION
The determination issued on June 16, 2000 under AS 23.20.379(a) is AFFIRMED.  Benefits are denied for the weeks ending June 10, 2000 through July 15, 2000.  The reduction to the claimant's maximum benefit entitlement is reduced by three weeks, and he may not be eligible for extended benefits.  

The determination issued on June 16, 2000 under AS 23.20.378 is AFFIRMED.  The claimant is disqualified from June 3, 2000 through June 2, 2001.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on September 5, 2000.


Cynthia Roman


Hearing Officer
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