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CASE HISTORY

Ms. Garnand timely appealed a determination issued on August 8, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Garnand last worked for Restaurant Management, Inc. (Red Robin) during the period June 22, 1998, through June 25, 2000. She earned $6.15 for full-time work as a trainer/server. Ms. Garnand was discharged effective July 2 for allegedly threatening a coworker.

On June 25, 2000, Ms. Garnand was assigned the largest section of the restaurant on a day the business was short-staffed. She knew from previous experience working Sunday brunches that they would be busy. About mid-day, she noticed hot food items were not being delivered timely, which caused the orders to get cold. Ms. Garnand complained to the front manager, Carrie, who indicated it was not the brunch runners’ job to get the orders out. Ms. Garnand disagreed with that position because she understood it was Red Robin’s policy to have support staff assist in that service.

Ms. Garnand became upset and made comments about not tipping the support staff because they were not doing their job. She admits she was cold, catty, and antagonistic in her comments. Ms. Garnand was upset with one worker in particular, Annette, and believed she (Annette) heard the comments.

After the lunch rush slowed down, Ms. Garnand was in the side service area when Annette walked by and bumped her. Ms. Garnand believed the bump was on purpose but did not say anything at that point. She asked a coworker, Vernon, to go with her to speak to Annette. The employer and Ms. Garnand disagree over the discussion that ensued.

Mr. Victoriano, assistant kitchen supervisor, contends he was sitting next to Annette at the employee break table when 

Ms. Garnand approached. He contends Ms. Garnand was mad and yelled that Annette did not know how to do her job and that she was going to beat her “f---ing a--.” Mr. Victoriano believed Annette told her to leave her alone and to back off. He told the two women to “chill out.” Mr. Victoriano did not recall Annette threatening 

Ms. Garnand. He recalled Ms. Garnand left the area “mad and upset.”

Ms. Garnand contends she approached Annette and the following conversation ensued:

· Ms. Garnand asked why she (Annette) shoved her earlier. Annette said she did not—Ms. Garnand said she did. 

· Annette said Ms. Garnand was a baby. Ms. Garnand responded that maybe she was but she was not just a brunch runner.

· Annette then said “I just want to hit you right now.”     Ms. Garnand responded they could take it outside another time. She did not want to fight at work. Ms. Garnand left the area.

Carrie was told about the incident, and she met with Annette and requested a written statement (Exhibit 9). Annette contends 

Ms. Garnand asked about the shoulder bump then became angry, telling Annette that she was the worst worker. She further contends Ms. Garnand indicated they should take it outside and that she 

(Ms. Garnand) would kick Annette’s a--. Annette agreed they could take it outside. Finally, Annette contends Ms. Garnand walked away laughing.

The general manager made the decision to discharge Ms. Garnand. It is unknown if the general manager spoke to three other employees (Vernon, Stephanie, and Darren) who were present during the argument. Exhibit 10 is a statement by Carrie of the events of 

June 25. She indicates Vernon and Stephanie did not want to be involved.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In cases where the facts are in dispute, the Tribunal is tasked with making findings of facts and conclusions based on the credibility of the witnesses. In Spinelli, Comm’r Dec. No. 99 0133, May 28, 1999, the Commissioner states in part:

As a reviewer, unless there is a showing the Tribunal's conclusions are based on erroneous findings, we are bound to accept the findings of the Tribunal.  This is particularly true in cases where credibility is involved.

Well settled is the proposition that questions of credibility or of conflicts in the evidence are to be resolved by the hearing examiner. . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. . . Moreover, just because another reasonable inference could be drawn from the same evidence does not mean the decision of the hearing examiner is vulnerable to attack. Jaeger v. Stevens, 346 F. Supp. 1217,1225 (D. Col. 1971)  Cited in Shannon v DOL, Superior Court, 1st JD, 1 JU 79-529 Civil, August 12, 1980 (unreported)….

The Tribunal does not believe the witnesses purposely lied or provided falsehoods. However, the employer’s primary witness to the events that led to Ms. Garnand’s discharge differs slightly from Annette’s recounting of the events. Annette recalled Ms. Garnand leaving the break room laughing, while Mr. Victoriano recalled Ms. Garnand was upset and mad.

Further, Annette admitted to making the statement they “could take it outside,” which could in fact be construed as a threat. Mr. Victoriano did not recall Annette threatening Ms. Garnand. 

The employer failed to provide evidence that additional witness were interviewed that could have supported 

Ms. Garnand’s position. In cases of misconduct, the employer bears the burden of proof. It is well established for unemployment insurance purposes that,PRIVATE 


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86. "'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r    Dec. 85H-UI-006, January 22, 1985. "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection." In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962).…

The Tribunal accepts Ms. Garnand’s testimony as more reliable and therefore will base its conclusion and decision on her testimony.

Ms. Garnand does not dispute she was upset and used a tone that amounted to coolness or antagonistic. However, it is not uncommon for workers to become upset in times of stress. There is no dispute that the restaurant was busy and apparently under-staffed. Tempers can flare and words said that might not be otherwise stated.

Lacking a history of problems with her work performance and/or dealings with coworkers, the Tribunal concludes 

Ms. Garnand’s interaction with Annette on June 25 was a 

one-time occurrence. Accordingly, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on August 8, 2000, is REVERSED. Benefits are allowed for the weeks ending July 1, 2000, through August 5, 2000, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 31, 2000.
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Hearing Officer

