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CASE HISTORY
Ms. Stover timely appealed a July 27, 2000, determination that denied benefits under AS 23.20.379.  The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Stover worked as a department manager for this employer from September 17, 1998 to April 26, 2000 in Anchorage, Alaska.  She relocated to Moses Lake, Washington, and accepted a cashier's position on May 18, 2000 with a loss in benefits and pay. She earned $7.45 per hour and worked about four hours per day, with a varied schedule. She usually worked in the layaway section. Her claim for unemployment insurance benefits began July 13, 2000. The weekly benefit amount is $174 plus dependents allowance of $48.

Ms. Stover had difficulty working with one of the managers at the Moses Lake store location. On July 4, 2000, Ms. Stover was scheduled to work from 4:00 p.m. to 9:00 p.m. On July 4, 2000, Ms. Stover was moving her household approximately 25 miles, and her sister was helping her in another vehicle. Her sister could not locate the "new" house and Ms. Stover became concerned because her six-year-old daughter was with her sister. She asked a friend to telephone the employer to report her absence from work because she was looking for her daughter. The soft goods manager, Barbara, was unhappy that Ms. Stover would not be to work, and threatened to "write Ms. Stover up" for failing to appear at work as scheduled. Ms. Stover did call Barbara later and they discussed why she was absent. She was unhappy about the threatened write-up. She spoke to her regular supervisor about the treatment she received from Barbara and she was advised to go to another manager when possible or try to work it out with Barbara.  

On July 12, 2000, Ms. Stover passed by Barbara in the men's clothing section. Barbara was speaking on the telephone when she asked Ms. Stover to stop there. Ms. Stover stopped, waited, then proceeded to the baby department to restock a shelf while Barbara continued on the telephone.  Barbara came upon her and said, "I don't know why you have an attitude with me." Ms. Stover proceeded to tell her that she wanted to do her job among other things. In order to get Barbara to leave her alone and do her job, she told Barbara to "Bite me."  Barbara reported the incident to the store manager, and he discharged Ms. Stover for insubordination approximately 15 minutes later. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five  weeks of unemployment following that week if the 



insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.  


A single act of insubordination may constitute misconduct, if it is serious enough. Reprimands or warnings are necessary in most cases; however, to make certain that the worker was aware that the conduct was unsatisfactory.  Cantrell, Comm'r Dec. 9225160, June 30, 1992.  

An employer can reasonably expect an employee to obey a reasonable order. The hearing record establishes Ms. Stover was aware of what constituted inappropriate behavior in the workplace. In this instance, Ms. Stover had been a manager with the company before becoming a cashier, and she was aware that she could be discharged for insubordination. The July 12, 2000 encounter was the cause of the discharge after Ms. Stover told the manager to "Bite Me."  Ms. Stover may have been upset by the manager's actions, but her comments to the manager were sufficiently offensive to be inappropriate behavior in the workplace.  Her actions were a willful disregard of the standards of behavior that the employer had the right to expect in the workplace. The employer had cause to terminate Ms. Stover’s employment due to misconduct connected with the work.


DECISION
The July 27, 2000, discharge determination is AFFIRMED.  Ms. Stover's benefits are disqualified for the weeks ending July 15, 2000 through August 19, 2000. The maximum potential benefits are reduced by three weeks and she may be ineligible for future extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on September 21, 2000.








Cynthia Roman, Hearing Officer
