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CASE HISTORY

Mr. Ose timely appealed a determination issued on July 27, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Ose last worked for Safeway, Inc. during the period July 31, 1992, through July 7, 2000. He earned $10.14 per hour for full-time work as a liquor clerk. Mr. Ose was suspended on July 7 for alleged dishonesty and discharged on or about July 28.

On or about June 28 or 29, 2000, Mr. Ose decided to see how many travel miles he could accumulate on his Alaska Airlines travel plan through Safeway. When customers did not have a Safeway travel card, Mr. Ose would “swipe” his personal card after customers had made their purchases. Through July 2, Mr. Ose had earned 5,000 miles. Once a certain dollar amount was hit, he was awarded with 125 miles. Mr. Ose attained that amount 40 times before July 3.

On July 3, the assistant front-end manager approached Mr. Ose about a customer complaint. The customer complained that he/she did not get his/her mileage because Mr. Ose would not give it to him/her. 

Mr. Ose contends the customer did not have a mileage card. He agreed to stop the practice immediately.

Mr. Ose met with security and the store manager, Mr. Koontz, on July 7. Mr. Koontz agreed the idea to amass mileage with the intent to give it to charity was a good idea but it should have been cleared with management first. Management placed Mr. Ose on suspension. Security decided Mr. Ose was dishonest and opted to discharge him about three weeks later.

Mr. Ose contends he wanted to amass the mileage for charity. Although he started the practice as a sort of “game,” he contends he always intended the miles to be for charity. On July 2, he approached Mr. Oliver, personal friend, and asked him to verify a note on a July 2 grocery receipt (Exhibit 10). Mr. Ose told 

Mr. Oliver he believed he might get in trouble and wanted to “have something to cover his a--.” 

Throughout the hearing, Mr. Ose indicated he was an honest individual and did not want Safeway to impugn his good name. Exhibit 1 is a hand-written statement by Mr. Ose regarding his work separation. He states in part:

I am not a totally honest person and hereby confess that in 8 yrs with Safeway I may have taken some rubber bands, paper clips and pens or pencils without concious knowledge.

Mr. Ose did not approach management before he started amassing mileage on his personal card because it started as a game. He had no other reason(s) why he did not discuss it with management even after suspecting on July 2 that the employer might learn of his actions. Prior to the discharge/suspension, Mr. Ose had no other disciplinary problems or actions against him.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
The record establishes Mr. Ose was discharged for his unauthorized accumulation of Alaska Airlines miles on his personal mileage card. This supports the conclusion that Safeway and Alaska Airlines have an agreement that miles will be added to an individual’s mileage card (for the airlines) after a certain dollar amount is spent in the Safeway stores. Because Mr. Ose would swipe his own card when customers did not have a card, it is logical to conclude a customer needed to apply for membership and/or be a member of the program to receive the miles. Therefore, Safeway controlled who received the miles and at what point those miles were awarded. The bonus miles are a value-added service with a cash value offered by Safeway to its participating customers.

Mr. Ose took advantage of the employer’s promotion without permission. Although he contends he is an honest person and his intent was to give the miles to charity, the record fails to support that conclusion.

By his own admission, Mr. Ose wrote on the July 2 receipt that he would give the miles to charity. He made that notation to “cover his a--.” His receipt leaves an impression that he was creating an alibi for his concealed improper conversion of bonus miles. In support of the Tribunal’s conclusion that Mr. Ose acted against his employer’s best interest is the fact he did not say anything to management after suspecting he would be caught. Mr. Ose had at least a day or part of a day (July 3) to approach management. However, management only learned of Mr. Ose’s “swiping” because of a customer complaint.

In Barnes, Comm’r Dec. No. 98 1733, December 21, 1998, the Commissioner states in part:

We find no material errors in the Tribunal's findings, except the finding that the claimant searched her supervisor's computer. The claimant did admit she began routinely searching her supervisor's office after February 1998 and took documents that related to her work status. She testified during the hearing, "I knew taking documents was not the ethical thing to do." She felt it was justified in this instance, however, as she believed her supervisor was contemplating serious, unwarranted discipline for her and she needed to protect herself.

The Tribunal properly applied the law to the facts. The claimant's conduct shows a wilful disregard of the employer's interest that is not justified by her motive of self-protection. The Department therefore adopts the Tribunal's findings, conclusion, and decision….

Mr. Ose knew or should have known that taking advantage of his employer’s incentives without proper authorization could result in his discharge. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on July 27, 2000, is AFFIRMED. Benefits are denied for the weeks ending July 8, 2000, through August 12, 2000. Mr. Ose’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 8, 2000.








Jan Schnell








Hearing Officer

