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CASE HISTORY
The claimant timely appealed a notice of determination issued on August 16, 2000 which denied benefits pursuant to AS 23.20.379 on the ground that he was discharged for misconduct in connection with the work.


FINDINGS OF FACT
Mr. Talerico last worked as an employee of Harbor Enterprises from May 2, 2000 through August 1, 2000. He worked a varied schedule, and earned $12.00 per hour. He generally worked forty or more hours per week. He began a claim for unemployment insurance benefits on January 1, 2000. His weekly benefit amount is $170.

On August 1, 2000, Mr. Avila discharged Mr. Talerico from work. Mr. Avila believed that Mr. Talerico had a bad attitude at the work site and that it was affecting the other employees. Approximately ten days before the discharge, Mr. Avila counseled Mr. Talerico about various issues. The issues were:

1. Mr. Talerico told another employee that he gave bait away at the marina dock.

2. He was rude to a customer concerning used oil placement.

3. Customers at the marina were not being treated in a friendly manner.

4. He missed meeting a barge scheduled to arrive on his day off.

Ms. Alguire, the office manager requested that Mr. Talerico sign a form of reprimand while in the meeting. Mr. Talerico became upset about signing the reprimand because he did not believe he was at fault. 

Prior to receiving the reprimand, Mr. Talerico made a sarcastic comment to another employee regarding bait at the marina. The other employee, "Ron," said that Ms. Alguire thought some bait was missing. Mr. Talerico replied that he had been "giving bait away." He made the statement sarcastically or in jest, but he was aware that the statement might be repeated to the manager. He and the other employee did not get along very well. When asked about the comment, Mr. Talerico did inform his supervisor that he was not a thief, and that he did not give any bait away.

Mr. Talerico did miss the scheduled barge arrival because he was told the barge was delayed. He was unaware that he was scheduled to meet the barge on his day off.   The employer believed he was aware of the new date of arrival, but Mr. Talerico believes the plant manager did not realize it was his day off when the new date was posted. 

Mr. Talerico believes there was no problem with a customer's used oil on the dock. However, the customer had not made it clear as to what they wanted done with the barrels. Mr. Talerico had stayed late the previous night helping the customer, and he was rewarded with fish and crab from the customer. The day after that, he told Ms. Alguire that there was a problem with the waste oil being on the dock, and he had complained to Mr. Avila about the oil because there was a new location for that product. However, he had no problems with the customers. 

Mr. Talerico did become unhappy when asked to sign a reprimand at the meeting, and he was still upset the next day. However, he does not believe he was rude to anyone. Mr. Avila believed Mr. Talerico was less than cordial toward him after the meeting, and that he complained regularly. Mr. Avila believes Mr. Talerico's attitude got worse, and that he made negative statements about the company to the other employees. Mr. Talerico admits that he made negative comments about the company, but believes other employees, including management, made the same type of comments. Mr. Avila determined that Mr. Talerico's attitude was having a negative impact on the company, so he discharged Mr. Talerico on August 1, 2000.

               
PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(d)
Under AS 23.20.379(a)(2), misconduct connected with work is any willful violation of the standards of behavior which an employer has the right to expect of an employee.  An act that constitutes a willful disregard of an employer's interest or recurring negligence which demonstrates wrongful intent is misconduct. Isolated instances of poor judgement, good faith errors, unavoidable accidents, or mere

inefficiency resulting from lack of job skills or experience are not misconduct. . . . 
   


CONCLUSION
Agitation or criticism includes behavior such as a worker making disparaging remarks about the employer or the business, either at work or elsewhere, or stirring up resentment or dissatisfaction among other employees. In order to show misconduct, the worker's conduct must have gone further than mere injudicious language or a lapse in judgment. The worker's actions or statements must show a conscious disregard of the employer's interest. Only when an overt act such as insubordination, a work slowdown, or wanton negligence accompanies a resentful or discontented attitude, is it a violation of the employer's interest and therefore misconduct. Benefit Policy Manual, MC 45.1-1.

The employer reprimanded Mr. Talerico after receiving information of concern to them.  There were apparent misunderstandings between what Mr. Talerico said and what was meant by his statements. He was counseled about his behavior, and was placed on notice that the employer was concerned about his behavior. Mr. Talerico's attitude did not improve after the reprimand, and he did make negative comments about the employer. However, negative comments about the employer may be considered normal give and take at the workplace. The employer conveyed no specific incidence or types of behavior that could be deemed misconduct, or an overt act that might show a willful or wanton disregard of the employer's interests. Therefore, the employer discharged Mr. Talerico for reasons that did not constitute misconduct in connection with the work. 

DECISION
The determination issued on August 16, 2000 is REVERSED.  Benefits are allowed for the weeks ending August 5, 2000 through September 9, 2000, pursuant to AS 23.20.379, if otherwise eligible.  The maximum potential benefit entitlement reduced as a result of the original determination is restored.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this September 22, 2000 in Juneau, Alaska.
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