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CASE HISTORY

Ms. Larry timely appealed an August 29, 2000 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Larry began work for NEA Alaska, Inc. (NEA-Alaska) in November 1997. NEA-Alaska is a collective bargaining organization that represents employees of the Anchorage School District (ASD).

NEA-Alaska employees such as Ms. Larry belong to a collective bargaining organization separate from NEA-Alaska. That organization is called the National Staff Organization-Alaska (NSO-Alaska).

Ms. Larry voluntarily quit work effective August 14, 2000. Her last year of employment was marked by increased workplace tensions as NEA-Alaska, on behalf of its school district employee membership, engaged in difficult contract negotiations with ASD.

Ms. Larry contends she quit because of the hostile work environment created by her immediate supervisor. Her immediate supervisor was Tom Harvey.

Mr. Harvey became NEA-Alaska’s assistant executive director in March 1998. He became Ms. Larry’s immediate supervisor in September 1999.

Ms. Larry worked as a receptionist, which was an associate staff position. NEA-Alaska scheduled her to work from 8:30 a.m. to 5:00 p.m. on Mondays through Fridays. She received $20.30 per hour at the time the job ended.

Exhibit 8, Page 5 is a copy of a July 7, 2000 one-year leave of absence request Ms. Larry submitted to NEA-Alaska. She requested leave without pay from August 28, 2000 through August 24, 2001 to ensure that she had a job to return to after completing an overseas karaoke singing tour.

Vernon Marshall is NEA-Alaska’s executive director. He is Mr. Harvey’s immediate supervisor.

Mr. Marshall has granted unpaid leaves of absence to three other long-term NEA-Alaska employees. He granted the leave requests when it appeared the absences exposed the employees to experiences that enhanced their future value to NEA-Alaska. One employee attended a labor school. The other two managed political campaigns. In granting the leave requests, Mr. Marshall concluded labor relations and political action experiences provided employment enhancements valuable to NEA-Alaska.

Mr. Marshall did not believe a singing tour would enhance Ms. Larry’s value to NEA-Alaska. NEA-Alaska needed the receptionist position filled. Mr. Marshall denied Ms. Larry’s request for leave.

The denial of her leave of absence request greatly upset Ms. Larry. She felt a rare singing opportunity was being jeopardized.

Ms. Larry resigned about six days after Mr. Marshall denied her leave of absence request. However, she contends she did not resign for that reason.

On July 11, 2000, the employer began follow-up staff training for Ms. Larry and others. The training had started in May. Ms. Larry attended the May training. Exhibit 24 is a copy of a May 25, 2000 email message Ms. Larry and others received confirming follow-up training would be conducted on July 11 and 12. The email states, in part:

At the followup we will be determining the Roles for NEA‑Alaska, and then do the actual input. All associate staff are requested to attend this follow-up unless on approved leave.

Ray will set up the conference room in accordance with attendance so everyone will have their own workstations.

Please bring a list of the roles you need to have set up to carry out your job assignment. Also, please bring the list of members who fill these roles, as you know them. We will have available the membership list by local so that we have access to the member id numbers to facilitate quick entry.

Between May and July 10, Ms. Larry never raised an issue against attending the follow-up training.

Just before the start of the July 11 training, employer business manager Kaye Sullivan noticed Ms. Larry had not appeared in the conference room for the training. Ms. Sullivan went to the receptionist desk to see what Ms. Larry was doing.

Ms. Larry told Ms. Sullivan that her (Ms. Larry’s) direct supervisor had not instructed her to attend the training. Ms. Sullivan told Ms. Larry to redirect telephone calls to voice mail and to report to the training. Ms. Larry refused repeating that her direct supervisor had not told her to attend.

Ms. Sullivan responded that she (Ms. Sullivan) was directing her to attend the training. Ms. Larry refused again saying that her direct supervisor had not told her to attend.

Ms. Sullivan returned to the conference room and told Mr. Harvey that Ms. Larry refused to attend the training unless he directly told her to attend. The training program began as Mr. Harvey left to directly tell Ms. Larry to attend.

Mr. Harvey was very surprised Ms. Larry had not reported to the training as scheduled. He was surprised she was refusing to attend the training at Ms. Sullivan’s direction.

Mr. Harvey also needed to attend the follow-up training that was dealing with important changes in NEA-Alaska operations. His need to leave the conference room to directly tell Ms. Larry to attend her scheduled training interfered with his attendance.

Mr. Harvey reported to Ms. Larry’s receptionist desk. As he attempted to tell her to attend the training for which she was already late, she said she needed to have a meeting to clarify who her supervisor was.

Ms. Larry and Mr. Harvey went to the office of Mark Jones, Ms. Larry’s NSO-Alaska representative. Mr. Jones’ office is barely large enough for his desk and chair. Ms. Larry and Mr. Harvey stood in front of Mr. Jones’s desk as Ms. Larry aired her complaint.

Ms. Larry told Mr. Jones that she was unhappy about the lack of direction she received. Mr. Harvey continued to insist that Ms. Larry report to the conference room for the follow-up training that had started.

Ms. Larry and Mr. Harvey were very agitated with each other. Both shifted their stances. At one point, Mr. Harvey raised his hands when he thought Ms. Larry was coming toward him. Ms. Larry immediately accused him of making a threatening gesture. Mr. Harvey immediately said he was not. Ms. Larry finally reported to the conference room for the training session as Mr. Harvey had been repeatedly directing her to do.

Ms. Larry remained in the conference room only a few moments before asking Ms. Sullivan if she could be excused. Ms. Sullivan understood Ms. Larry needed to leave the conference room for just a few minutes. However, Ms. Larry left the workplace.

After leaving the workplace, Ms. Larry contacted the Anchorage Police Department (APD) and filed a complaint against Mr. Harvey for what took place in Mr. Jones’ office. APD had an officer investigate the matter. APD did not press charges against Mr. Harvey.

Mr. Harvey has a hearing impairment. As a result of his hearing disability, he at times speaks loudly. His impairment has been discussed in staff meetings. Employees have been advised to let him know if his voice gets too loud.

In addition to receiving notice of Mr. Harvey’s disability in staff meetings, Ms. Larry received a personal explanation. In August 1999 in the presence of NSO-Alaska president Willie Anderson and Mr. Harvey, Ms. Larry raised concerns about Mr. Harvey’s voice and tone as well as work conditions. Mr. Harvey explained he had a hearing problem that sometimes caused him to use a loud voice. Ms. Larry indicated she also found the tone of his voice troubling.

After August 1999, Ms. Larry never complained to Mr. Anderson again about Mr. Harvey. Ms. Larry never filed a complaint with her union against Mr. Harvey. Her union never filed a grievance against Mr. Harvey on her behalf.

During Ms. Larry’s employment, NSO-Alaska questioned whether its contract with NEA-Alaska allowed filing grievances against NEA‑Alaska staff for hostile work environment issues. In January 1998, NSO‑Alaska pursued a pay grievance on behalf of Ms. Larry. For other employees, NSO‑Alaska has pursued a half dozen or so various grievances against NEA-Alaska in the last year or so. NSO-Alaska pursues grievances if it believes it has a basis for doing so. NSO-Alaska now believes its contract might allow it to pursue hostile work environment issues against NEA‑Alaska staff.

Prior to quitting, Ms. Larry never complained to Mr. Marshall about Mr. Harvey’s behavior. Mr. Marshall denies knowing that Ms. Larry felt Mr. Harvey created a hostile work environment for her. Ms. Larry believes Mr. Marshall should have made that connection because by January 2000 at least one other employee had complained to him about Mr. Harvey’s loudness.

Mr. Marshall works out of Juneau. But during Ms. Larry’s last year of employment, he was usually in NEA-Alaska’s Anchorage offices a day or so every couple of weeks. Ms. Larry would usually be the first person Mr. Marshall would see when walking into the Anchorage office suite. During her last year of employment, Ms. Larry had repeated opportunities to complain to Mr. Marshall in-person, by telephone, or by email about Mr. Harvey, but she never did.

Mr. Marshall notes Ms. Larry’s leave of absence request did not reference any problem with Mr. Harvey. If Mr. Marshall had witnessed any hostility or demeaning behavior by any NEA‑Alaska staff member, he would have immediately intervened. He would have investigated the matter, including hiring an independent counselor or mediator if necessary, and included NSO-Alaska in the process. He would have increased his oversight, identified remedies, communicated remedies to NSO-Alaska, the employee, and management, plus imposed discipline as needed. Mr. Marshall never had an opportunity to intervene in the matter under appeal because Ms. Larry did not complain to him about Mr. Harvey before she quit.

Rich Kronberg was elected president of NEA-Alaska on July 6, 2000. His office is in the Anchorage office suite where Ms. Larry worked.

Prior to July 6, 2000, Mr. Kronberg served as president of the Anchorage Education Association (AEA) for four years. AEA shares the suite of Anchorage offices with NEA-Alaska. Mr. Kronberg saw Ms. Larry almost every day of her employment after she started work in 1997.

Prior to quitting work, Ms. Larry did not complain to Mr. Kronberg about Mr. Harvey’s behavior. Mr. Kronberg observed meetings between Ms. Larry and Mr. Harvey on July 17 and July 18, 2000. Mr. Jones also sat in on the meetings as Ms. Larry’s NSO-Alaska representative.

On July 17 and July 18, Mr. Harvey went over work directives that applied to Ms. Larry. Ms. Larry’s manner toward Mr. Harvey was curt and somewhat argumentative on July 17 but more work directed and cooperative on July 18. Mr. Harvey’s manner toward her was professional both days.

Ms. Larry contends her discovery that Mr. Harvey told certain employees to log the time she appeared for work demonstrates he was hostile toward her. However, Mr. Harvey was reacting to a complaint by one of Ms. Larry’s coworkers that Ms. Larry was reporting to work late and causing coworkers to have to cover her receptionist desk as well as their own jobs. Instead of relying on ambiguous, inexact verbal complaints by Ms. Larry’s coworkers, Mr. Harvey told them to document the times they had to perform Ms. Larry’s duties because Ms. Larry failed to report for work on time.

Ms. Larry was also directed to report her late reports to work to Mr. Harvey. She failed to do so.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


CONCLUSION
Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

“Unemployment insurance is designed to pay benefits to those who are involuntarily unemployed.” Tucker, Comm’r Dec. 87H-UI-157, July 27, 1987.
"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

Ms. Larry voluntarily quit work. She assumes the burden of establishing good cause for quitting.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner summarized Department policy regarding what constitutes good cause for voluntarily leaving work. The Commissioner held, in part:

The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

In Dolivet, Comm'r Dec. 88H-UCFE/EB-182, August 12, 1988, the Commissioner affirmed disqualification of a claimant for voluntarily leaving work without good cause. The Commissioner held, in part:


In order for good cause [for voluntarily quitting work] to be shown, it must be established that the worker followed reasonable alternatives to leaving. Although Mr. Dolivet was unhappy with the situation on the job, he made no effort to discuss those with his employer in order that the employer might have some opportunity to adjust the situation.

“It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship.” Stiehm, Comm’r Dec. 9427588, July 29, 1994.
“The Department has long held a supervisor's hostility, abuse, or unreasonable discrimination gives a worker good cause to quit, provided the worker attempts to resolve the matter prior to leaving work. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986; other cites omitted.” Affirmed Baird, Comm’r Dec. 98 1395, October 14, 1998; other cites omitted.

“[W]e have held before that even when there is abuse on the part of a claimant's supervisor, the worker must pursue any reasonable alternative to rectify the situation prior to leaving . . . If the claimant was subject to inappropriate conduct or comments by her direct supervisor, she failed to give the employer a chance to remedy the problem by calling it to the attention of management . . . Because the claimant did not take reasonable action to alleviate the problems she alleges with her employer prior to terminating, we conclude she has failed to establish good cause for quitting work.” Crawford, Comm’r Dec. 95 2351, January 18, 1996.
Even if a supervisor abusively creates a hostile work environment, long standing precedents binding upon the Tribunal provide a claimant cannot establish good cause for leaving work if the claimant fails to first complain to higher management and give higher management an opportunity to correct the supervisor’s behavior. A claimant cannot evade this responsibility by noting other employees may have complained to higher management about their particular situations. Ms. Larry’s failure to complain to Mr. Marshall before quitting negates any good cause that might have existed for quitting.

DECISION
The August 29, 2000 determination is AFFIRMED. Ms. Larry is denied benefits beginning with the week ending August 19, 2000 through the week ending September 23, 2000. Her maximum payable benefits are reduced by three weeks and her future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 16, 2000.
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Hearing Officer

