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CASE HISTORY

The employer timely appealed a determination issued on August 24, 2000, that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work. The determination under appeal allowed benefits for the weeks ending June 10, 2000, through July 15, 2000.


FINDINGS OF FACT
Mr. Memaj last worked for the Village Inn during the period 

April 27, 2000, through May 3, 2000. He earned $5.65 per hour for full-time work as a bus boy. Mr. Memaj quit on or about May 6 to relocate to Fairbanks. He earned $136.68 during his last week of work. Mr. Memaj’s excess earnings amount is $215.33.

On May 3, 2000, Mr. Memaj requested he be allowed to take the following day off from work. The employer granted that request. 

Mr. Memaj was scheduled to work on May 5 but did not show for work. On or about May 6, Mr. Memaj advised the employer he was leaving for Fairbanks to drive a taxi cab.

Prior to working for the Village Inn, Mr. Memaj worked for a pizza company. He was fired from that job. He complained to the Internal Revenue Service about nonpayment of wages and the employer taking back a car he had purchased. 

After getting his money from his former employer, Mr. Memaj started receiving threats from people associated with his former employer. Men would come to Mr. Memaj’s home and threaten to beat him, or state they had enough money to hire someone to kill him 

(Mr. Memaj). Mr. Memaj would also be stopped on the street or out in public by men who made threats. He opted to leave the city and relocate to Fairbanks.

PROVISIONS OF LAW

AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
The record establishes Mr. Memaj left his last work voluntarily. Therefore, he has the burden to show he had compelling reasons for leaving work and that he exhausted reasonable alternatives before quitting.

The record fails to establish the men threatening Mr. Memaj were going to stop with their threats or that the threats were empty. Mr. Memaj was genuinely afraid for his well-being. His decision to leave when he did was reasonable in view of the facts in this matter. 

It is logical to conclude the Village Inn would not be able to assist Mr. Memaj with his pursuers. Therefore, Mr. Memaj’s decision to quit when he did was the only alternative available to him. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

The six-week disqualification found under AS 23.20.379 begins with the first week of unemployment. Mr. Memaj’s first week of unemployment was the week ending May 6, 2000. Although the disqualifying provision do not apply in this matter, the dates will be corrected to reflect the appropriate six-week period.

DECISION
The determination issued on August 24, 2000, is MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(1) for the weeks ending 

May 6, 2000, through June 10, 2000, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 11, 2000.
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Hearing Officer

