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CASE HISTORY

Ms. Bray timely appealed an August 9, 2000 determination that denies benefits under AS 23.20.378. The issue is whether she satisfies availability for work requirements.

The record of separation from work hearing 00 1842 conducted on November 15 and 20, 2000 is incorporated into the record of this hearing.

FINDINGS OF FACT

Ms. Bray established an unemployment insurance benefit year beginning date effective July 21, 2000 with a weekly benefit amount of $176.00 and an excess earnings amount of $284.66 (Exhibit 2/Hearing 00 1843). The excess earnings amount is the earnings amount below which a partially employed individual may earn wages and still receive a prorated unemployment insurance check (see AS 23.20.360 and AS 23.20.505 in Provisions of Law section below).

As of July 21, Ms. Bray last worked for JC Penney Co., Inc. (JC Penney). She worked as a retail sales clerk earning $9.37 per hour plus commissions.  That employment ended on July 17, 2000.

When establishing her benefit year on July 21, Ms. Bray told an unemployment insurance call center representative that she would not accept work that paid less than $15 to $20 per hour (Exhibit 9, Page 1/Hearing 00 1843). On August 7, a call center representative reached Ms. Bray by telephone and attempted to further discuss her availability for work. Ms. Bray said she was too busy to discuss the issue at that time. She agreed to call the representative the next day. She did not make the call.

On August 9, 2000, Ms. Bray’s call center issued the determination under appeal (Exhibit 4/Hearing 00 1843) apparently based on information obtained from Ms. Bray on July 21. The determination states, in part:

**** FACTS ****

When you filed for Unemployment Insurance, you indicated that you were not willing to work for less than $15-20 per hour. Your last job paid only $9.01 per hour. You were advised that you must be willing to accept a wage equal to or lower than your previous job. You were not willing to lower your wage expectations. Unemployment Insurance policy states that "claimants are never justified in demanding a wage greater than their former rate". This was explained to you at the time of filing.


**** CONCLUSION OF FACTS ****

Under the law, in order to be eligible for unemployment insurance benefits, you are required to be available for full-time work during each week that you claim for benefits. You have not met this requirement. Benefits are therefore denied beginning 07-16-2000. This disqualification will end when you are available for full-time work.

The $9.01 per hour wage noted in the determination references Ms. Bray’s JC Penney job. The $9.01 amount is incorrect. The determination also does not account for the additional commissions on sales paid by JC Penney.

Ordinarily, claimants could furnish a call center with commission information by completing interviews the call center requests. However, Ms. Bray does not have the information. She also challenges the compensation information provided by JC Penney. She demands that the Tribunal order an audit of JC Penney’s compensation records.

Ms. Bray did not take time to speak to the call center representative on August 7 because she had an interview scheduled with the Gottschalks retail store chain, which was new to Alaska. On August 15, Ms. Bray started to work for Gottschalks in Anchorage as the manager of their Dimond Mall store’s Estee Lauder cosmetics counter. Gottschalks paid her $11.25 per hour plus three percent commission on Estee Lauder products she sold and one-half percent overall commission on all other Estee Lauder sales at the Dimond store.

Ms. Bray expected the Gottschalks job to last indefinitely. However, the job ended unexpectedly on November 3, 2000.

Gottschalks scheduled Ms. Bray to work 35 hours per week. In addition to Ms. Bray, Gottschalks scheduled two other persons to work the Estee Lauder counter. One was scheduled for 35 hours per week. The other was scheduled to work about 28 hours per week.

Gottschalks expects to sell $500,000 per year in Estee Lauder products through its Dimond Store. Ms. Bray contends that if her individual and overall commission rates are applied to the store’s expected annual sales then added to her hourly wage, her effective hourly compensation falls within the $15 to $20 per hour range she advised the call center she had to have.

Ms. Bray was the only party to attend hearing 00 1843. She provided the best evidence in the record for calculating her potential Gottschalks commissions. The Tribunal will attempt a general calculation of her potential hourly compensation based on that evidence.

The weekly labor hours for employees assigned to the Estee Lauder counter total 98 (35+35+28). Ms. Bray’s work hours are approximately 35.7 percent of the total. Ms. Bray’s individual annual sales could approximate $178,500. That leaves $321,500 in sales made by others.

Ms. Bray’s individual commissions on $178,500 would equal $5,355. Her overall commissions on $321,500 in sales by others would equal $1,607.50. Her total annual commissions would be $6,962.50. Dividing her projected $6,962.50 annual commissions by her estimated 1820 annual work hours adds approximately $3.83 per hour in commissions to her total hourly compensation. Her total hourly compensation then becomes approximately $15.08.

The call center did not provide any labor market information to the hearing record.

PROVISIONS OF LAW

AS 23.20.360 provides, in part:

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.

8 AAC 85.350 provides, in part:

(b) A claimant is considered available for suitable work for a week if the claimant

(1) registers for work as required under 8 AAC 85.351 . . .

(5) is willing to accept and perform suitable work

which the claimant does not have good cause to refuse;

(6) is able, for the majority of working days in the

week, to respond promptly to an offer of suitable work; and

(7) is available for a substantial amount of full-time

employment.
AS 23.20.385 provides, in part:

(a)
Work may not be considered suitable and benefits may not be denied under a provision of this chapter to an otherwise eligible individual for refusing to accept new work under any of the following conditions:

(1)
if the position offered is vacant due directly to a strike, lockout, or other labor dispute;

(2)
if the wages, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality;

(3)
if, as a condition of being employed, the individual would be required to join a company union or to resign from or refrain from joining a bona fide labor organization.

(b) In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and other factors that influence a reasonably prudent person in the claimant's circumstances.

8 AAC 85.410 provides, in part:

(a)
The director will determine that only work in a claimant's customary occupation is suitable work for the claimant under AS 23.20.385(b) for the first 13 consecutive weeks of the claimant's unemployment, if the claimant has reasonably good prospects of returning to work in that occupation. A claimant is considered to have reasonably good prospects of returning to work in a seasonal occupation if the claimant is likely to return to work in the next work season. Work that is outside the claimant's customary occupation and for which the claimant has the training and experience is considered suitable work if the claimant does not have reasonably good prospects to return to the claimant's customary occupation or has been unemployed for at least 13 consecutive weeks.

(b)
To determine if the wages, hours, or other conditions of work offered to a claimant are substantially less favorable to him than those prevailing for similar work in the locality, the following standards apply:

(1)
similar work is work which is similar in the operations performed, the skill, ability and knowledge required, and the responsibilities involved. A judgment of similar work will not be based on job title, hours of work, wages, permanency of the work, unionization, employee benefits, or other conditions of work;

(2)
the locality of the work offered to a claimant is the area surrounding the offered work and is comprised of those establishments which normally use the same labor supply for work similar to the offered work;

(3)
the prevailing wages, hours, or other conditions of work are those under which the greatest number of workers are employed in similar work in the locality; however, if the greatest number of workers employed at the same rate is not at least one-third of the total employed, then the prevailing rate will be expressed as the weighted average of the total number of rates;

(4)
a condition of work offered to a claimant is not substantially less favorable than that prevailing for similar work in the locality if the difference between the condition of the offered work and the prevailing condition is minor or technical, or would have no adverse effect on the claimant. Wages for work offered to a claimant are substantially less favorable than those prevailing if the offered rate is less than 90 percent of the prevailing rate.

AS 23.20.505 provides, in part:

(a)
An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.

CONCLUSION

In Arndt v. State, DOL, 583 P2d 799, Alaska, September 22, 1978, the Alaska Supreme Court adopted a two-fold test for determining a claimant's availability for work. The court held:


The test requires "(1) that an individual claimant be willing to accept suitable work which he has no good cause for refusing, and (2) that the claimant thereby make himself available to a substantial field of employment".

In Arndt, the Court held the responsibility for establishing good cause for restricting a claimant's availability for work is upon the claimant, but:


[W]here a claimant has shown she is available for suitable work which she has no good cause for refusing, the Department shall have the burden of proving, if it so believes, that this availability does not extend to a sufficiently "substantial field of employment."

In Arndt, the responsibility for providing evidence to show the claimant is not attached to a sufficiently substantial field of employment is upon the unemployment insurance call center.

The determination under appeal holds “claimants are never justified in demanding a wage greater than their former rate.” Such a blanket policy seems to substitute a “former rate” interpretation for the literal “prevailing” wage language in AS 23.20.385 and 8 AAC 85.410. A more neutral impact seems probable by a straightforward application of the statutory and regulatory language that tie new work wage demands to a labor market’s “prevailing” wages. Downward pressure on labor market wage levels seems more probable if workers must accept new work that pays their former rates of pay even if those rates may be substantially below prevailing wages. Without call center hearing participation, the record lacks evidence sufficient to support the substitution of a “former rate” policy for prevailing wage standards.

In the absence of labor market information, Ms. Bray has a reasonable period to restrict herself against taking new work that pays less than what Gottschalks paid her. Under 8 AAC 85.410, that reasonable period lasts up to 13 weeks after Ms. Bray’s Gottschalks job ended or until her call center comes up with reliable prevailing wage evidence clearly showing that a $15.00 per hour wage no longer exists in the Anchorage labor market for the retail work Ms. Bray is qualified to do, whichever comes first. Ms. Bray should note 8 AAC 85.410 also provides that after the reasonable period expires, a claimant may be forced to accept work that pays only 90 percent of the prevailing wage for that particular work. At that point, Ms. Bray’s eligibility for benefits may be jeopardized if she attempts to restrict herself to a wage higher than that 90 percent level.

Ms. Bray apparently earned more than her excess earnings amount during the full weeks in which she worked for Gottschalks. Per 8 AAC 85.410, the weeks for which her $15.00 per hour restriction raises a current issue appear to be only the weeks ending July 22, 2000 through August 19, 2000.

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (see AS 23.20.455 cited above).

The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997.

In McAlister, Comm’r Dec. 953228, January 31, 1996, the Commissioner addressed missing labor market evidence mandated by the Supreme Court in Arndt without remanding the matter to the call center for further action. The Commissioner held:

As the Tribunal cited from the Arndt test, once the claimant has shown she is willing to accept work which she has no good cause to refuse, the agency has the burden of establishing that this does not leave a substantial field of employment. The agency has not shown that a substantial filed of employment does not remain for this claimant. Accordingly, we hold that the claimant is able and available for work as of the first full week her physician cleared her to return to work.

In McAlister, “agency” refers to the unemployment insurance call centers. In that decision, the Commissioner treated call centers as interested parties that have burdens and responsibilities to satisfy in hearings just as claimants or other interested parties have. The Commissioner held the lack of labor market information against the interest of the call center that had issued the determination under appeal.

In the present matter, the hearing record fails to show that JC Penney paid Ms. Bray the prevailing wage found in her labor market. On the other hand, the record fails to show that Gottschalks paid Ms. Bray more than the prevailing wage.

The existing record shows that within a month after her JC Penney job ended, Ms. Bray returned to retail sales work that paid approximately $15.00 per hour. Since Ms. Bray proved so quickly that she could get $15.00 per hour, her return to work creates a refutable presumption that her wage restriction did not render her unavailable for work in her labor market and that she had good cause to restrict herself to $15.00. The call center did not meet its burden of providing evidence to refute the presumption.

As noted, the Tribunal is not an investigative body. Therefore, remands to call centers for additional investigations and redeterminations are usually in order when call centers do not submit evidence consistent with the standards imposed by the Supreme Court’s Arndt decision.

In this matter, a remand would permit the call center to: (1) survey Anchorage retailers and determine relevant prevailing wage information per the formula provided by 8 AAC 85.410(b)(3); (2) audit JC Penney’s compensation records as Ms. Bray demands; (3) complete an in-depth interview with Ms. Bray; then (4) issue a reasoned redetermination that also explains what wage rate standards apply under AS 23.20.385 and 8 AAC 85.410.

The question becomes whether a remand to the call center is the only alternative. In this case, it does not appear to be. In view of the Commissioner’s actions in McAlister, the lack of labor market and policy information from the call center, unrefuted evidence from Ms. Bray, the short elapsed time between Ms. Bray’s JC Penney job and her work with Gottschalks, and the fact Ms. Bray’s Gottschalks job establishes the labor market held work that paid what she wanted, the hearing record sufficiently establishes that Ms. Bray demanded $15.00 per hour with good cause and without rendering herself unavailable for work. The availability for work determination will be reversed.

Since the availability for work determination is being reversed instead of remanded to the call center, Ms. Bray’s demand for an audit of JC Penney’s compensation records is denied.

DECISION
The August 9, 2000 availability for work determination is REVERSED. Ms. Bray is allowed benefits beginning with the week ending July 22, 2000 through the week ending December 16, 2000, if she is otherwise eligible.

Availability for work is a week-by-week determination. Upon acquisition of prevailing wage evidence, Ms. Bray’s call center may reevaluate and redetermine how Ms. Bray’s wage demands affect her availability for work and eligibility for benefits for any week ending after December 16, 2000.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 11, 2000.








Stan Jenkins







Hearing Officer

