Klein

#00 1857

Page 2


ALASKA DEPARTMENT OF LABORPRIVATE 


AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION


P.O. BOX 25509


JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION
Hearing Date: October 3, 2000 


Docket No: 00 1857

CLAIMANT                         
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BARBARA KLEIN
JANE FITZPATRICK
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CASE HISTORY
The employer timely appealed a determination issued on September 1, 2000, that allowed unemployment insurance benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct in connection with the work.


FINDINGS OF FACT
Ms. Klein worked for Admiral of the Fleet Cruise Center from March 13, 2000 to July 27, 2000, as a sales agent and most recently as a bookkeeper. She began a claim for unemployment insurance benefits on November 30, 1999. Her weekly benefit amount is $172.00. 

Beginning in April 2000 the employer trained Ms. Klein for the bookkeeping position. The former bookkeeper worked approximately 140 hours training Ms. Klein in the job responsibilities. The job responsibilities included deposits and payments. When customers made payment, the bookkeeper was responsible for paying the appropriate cruise company, so that the cabins were reserved for the clients. The payments were usually made a week or more before a cruise company required payment.

The employer did want Ms. Klein to help with the computers as needed, but someone else was hired to do the technical work with the computers. Ms. Fitzpatrick expected Ms. Klein to perform the bookkeeping duties first, but Ms. Klein appeared to be overly interested in working with the computers. Ms. Klein stated that she enjoyed working with the computers, and that she was the company computer "guru."  However, the employer informed her that someone else was to do the technical work on the computer system, and that $5000 was paid to a technician to perform work on the computer system.

Ms. Fitzpatrick hired her daughter as an aide to Ms. Klein, so that all duties assigned to Ms. Klein would be completed timely. However, the monthly payroll reports were late even with the additional help, and checks were not mailed as required. Ms. Klein continued to work overtime hours even after Ms. Fitzpatrick hired an aide to help her and informed her that she did not want her working overtime. The employer believes that Ms. Klein "gave up" and that she was negligent in her decision about not doing her job. Ms. Fitzpatrick contends that "the business was at risk of being liable for payment problems regarding client's cruises, and she (Ms. Klein) stole wages by standing around and working late hours as an excuse, though the job was still not getting done and other employees were being disturbed."  

On July 27, 2000, Ms. Fitzpatrick discharged Ms. Klein for failing to perform the duties of the position satisfactorily. There were two instances that week where checks were not processed timely that caused Ms. Fitzpatrick to discharge Ms. Klein. Ms. Fitzpatrick claims that one client paid in March for a cruise package and there was plenty of time to send payment by July to the cruise company, but the payment was late. In the another instance, the clients paid in May for final payment due to the cruise line on July 26, 2000, but the check was written July 27, 2000 to the cruise line. This required next day mailing with additional costs to the employer. A third client booked and paid a deposit for a cruise on May 22 and the deposit was due to the cruise line by May 24, 2000.  Ms. Klein sent that deposit via regular mail, which caused the payment to be late. The client lost his booking and was very unhappy with the company. Ms. Klein had the ability to print a weekly report that showed what payments were due, and to which company in order to be timely. She believes there may have been something wrong with the reporting system. 

Sales associates complained to Ms. Fitzpatrick that they had to double check their bookings to make sure that Ms. Klein had paid the cruise companies appropriately. Ms. Fitzpatrick also received complaints that Ms. Klein talked about non-business items during company time, which prevented the other employees from performing their jobs. There were complaints that she wasn't performing her duties, and that she was coming in on weekends and bothering the other staff by talking while they had work to perform.

Ms. Klein believes she performed the duties of the position to the best of her abilities, but that she "bit off more than she could chew." She attempted to help with the computers, but working on the computers prevented her from performing her other duties. She believes there was some miscommunication because she thought the employer wanted her to work on the computer systems in addition to her regular duties. She took extra time to train Ms. Fitzpatrick's daughter, and was not able to keep up with her regular duties. However, she was informed on more than one occasion that the primary job duties were to pay the cruise companies for bookings, and that she was not to do any technical work on the computer system because another "professional" was hired to do that work.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....



(2)
was discharged for misconduct connected with the




insured worker's work. . ..

8 AAC 85.095 provides in part:

(d) "Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2), means

(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or of the standards of behavior which an employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; … 
   


CONCLUSION
The record establishes Ms. Klein was discharged after failing to perform her job duties satisfactorily, and causing harm to the employer by the manner in which she performed them. A failure to perform the duties satisfactorily after previous warnings is a willful disregard of the standards of behavior which the employer had the right to expect of an employee. Ms. Klein admits that she accepted computer responsibilities that were not asked of her. She failed to perform the bookkeeping job duties required because she forgot or was too busy. Ms. Klein failed to make two payments during the last week of work, causing potential harm to the employer. She was repeatedly negligent in her job duties after receiving warnings. Therefore, there was a willful disregard of the standards of behavior that the employer had the right to expect, and Ms. Klein was discharged for reasons of misconduct in connection with the work. The disqualifying provisions of AS 23.20.379 apply in this matter and benefits are disqualified accordingly.


DECISION
The determination issued on September 1, 2000 is REVERSED.  Benefits are disqualified for the weeks ending August 5, 2000 through September 9, 2000. The claimant's maximum potential benefit entitlement is reduced by three times the weekly benefit, and the claimant may not be eligible for possible extended benefits as a result of this determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on October 3, 2000.
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