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CASE HISTORY

Mr. Peterson timely appealed a determination issued September 12, 2000 that denied benefits under AS 23.20.379.  The determination held Mr. Peterson voluntarily left suitable work without good cause.

FINDINGS OF FACT

Mr. Peterson was employed by Hoven Dairy from August 21, 2000 to August 25, 2000.  He worked full-time as a laborer, earning $7.25 an hour.  Mr. Peterson voluntarily quit work.

Mr. Peterson accepted work in Hoven, South Dakota (population 500-525) as a laborer through a newspaper advertisement.  At the time, his home was in Gettysburg, South Dakota (population 1,200), located 25 miles outside of Hoven.  Mr. Peterson considered relocating to Hoven if the job worked out.  Communities immediately surrounding Gettysburg have smaller populations.

At initial hire, Mr. Peterson was told the job required heavy lifting (30 to 35 pounds) and repetitive motions involving bending and turning.  The employer advised Mr. Peterson to lift only that amount he could bear.  Initially, Mr. Peterson felt he could satisfy those requirements.

Because Mr. Peterson saw others lifting three to four 35-pound presses at a time, he did the same.  He felt guilty taking breaks or going to the bathroom because he saw that workers were rushing to meet production deadlines.

Mr. Peterson determined the job was too physically demanding.  He did not realize the lifting requirements were continuous or that overhead lifting was the norm.  After five days of work, he was physically exhausted and experiencing back discomfort.  He did not request a transfer or discuss the issue with the employer.

The employer testified, Mr. Peterson possibly could have been moved to an area less physically demanding had he requested.  Mr. Peterson suggested he did not want special concessions. Mr. Peterson is 52 years old.  The average age for workers at the dairy is 35 years.

Mr. Peterson also determined the commute between home and work was too expensive and caused too much wear-and-tear on his vehicle.  He estimated the wear-and-tear of his vehicle averaged  $.35 to $.50 a mile against.  Additionally, there were gasoline costs.  His vehicle gets 8 to 10 miles to the gallon.

A large percentage of dairy workers commute to Hoven for work from surrounding communities as far away as 45 miles.

Mr. Peterson maintains a permanent residence in South Dakota.  However, for the last five years, he worked in Pt. Hope, Alaska as a commercial pastry and bread baker.  In that capacity, his bakery lifting requirements usually were light to moderate (i.e., 1½ to 25 pounds).

Available jobs in Gettysburg include retail and service trades, agriculture, and farming.  There were no openings in those areas. Gettysburg has one bakery and the owner does all the baking.  In Gettysburg, there are no positions in Mr. Peterson’s usual line of work.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause . . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show the reasons for quitting were so compelling or grave as to offer no other reasonable alternative than to quit work on the date chosen.

There were no bakery jobs in Gettysburg; Gettysburg and surrounding communities have small populations; Mr. Peterson was willing to relocate; and he accepted the dairy job knowing it was 25 miles from his home.  Under those conditions, the dairy laborer position was suitable and the driving distances or expenses would not be factors.  Additionally, under the circumstances, 25 miles would not be considered an extraordinary commuting distance.

At age 52 years, there was a question whether Mr. Peterson was physically capable of handling the duties of a laborer.  Mr. Peterson stated he found he was not capable of performing said duties.  Apparently, that assessment was made on erroneous information, which was based on his choice to over extend himself by lifting three to four 35-pound presses (105 to 148 pounds total) at one time instead of breaking-up the weights.  He had the option of lifting lower weights but did not choose to do so.  Also, he never offered the employer an opportunity to address his weight lifting and/or medical concerns.  Mr. Peterson failed to explore viable alternatives to quitting.  Consequently, his leaving was without good cause.

DECISION

The September 12, 2000 determination is AFFIRMED.  Benefits are denied for weeks ending September 2, 2000 to October 7, 2000 under AS 23.20.379.  Mr. Peterson’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Peterson may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 6, 2000.


Doris M. Neal

Hearing Officer

