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CASE HISTORY

Ms. Cadzow timely appealed a determination issued on September 13, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause. Although the employer and the Employment Security Division were notified of an overpayment issue pursuant to AS 23.20.390, 

Ms. Cadzow’s hearing notice failed to contain that issue. She waived her 10-day notice rights to allow the issue to be heard.


FINDINGS OF FACT
Ms. Cadzow worked for Athabascan Tribal Government Council (ATGC) during the period May 2000 through July 15, 2000. She earned approximately $18 per hour for temporary work to help set up a mutual fund for retirement and to train the accounting staff. 

On July 8, Ms. Cadzow gave her resignation notice for July 15 so she could return to her home in Fairbanks.

In May 2000, Ms. Cadzow traveled to Ft. Yukon to see her daughter graduate from high school. While there, Ms. Stanley, executive director of ATGC, asked if Ms. Cadzow could help get the office in order. Ms. Stanley wanted technical assistance, help with a retirement account, and help setting up direct deposits for her employees. Ms. Cadzow had worked for ATGC before and knew the procedures well enough to help train new staff members. Ms. Stanley knew Ms. Cadzow would be leaving sometime mid-summer.

At the time Ms. Cadzow returned to Fairbanks, she and Ms. Stanley believed the tasks had been completed. Ms. Stanley had no permanent position available for Ms. Cadzow.

Ms. Cadzow returned to Fairbanks because her husband (primary wage earner) worked and lived in Fairbanks with their three children. Her husband did not want to live in Ft. Yukon. 

Ms. Cadzow received $1280 in benefits for the weeks ending July 29, 2000, through August 19, 2000.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment….

AS 23.20.390 provides in part:PRIVATE 


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


CONCLUSION
The Tribunal must first decide whether Ms. Cadzow quit or if she was laid off (discharged). The Employment Security Division’s Benefit Policy Manual, Section VL 135, states in part:

If both parties are unwilling to continue the employer/employee relationship, the one who moves first to sever the relationship is the moving party. Where a worker's separation results from a discussion between the worker and the employer, the moving party is the party who during the discussion, through words or actions, severed the employer/employee relationship….

There is no dispute Ms. Cadzow was hired for a specific purpose and goal. The employer agrees no other work existed. However, 

Ms. Cadzow acted to end the relationship by giving her resignation notice for July 15. Therefore, this work separation will be decided on the basis of a voluntary leaving.

Typically, the Department has denied benefits to claimants who quit to return to their residence. Usually, this involves a single individual who is in the Lower 48 visiting family and/or friends and decides to take temporary employment. Benefits are typically denied on the basis the worker leaves existing work to return home and subsequently enters a period of unemployment.

In this case, however, Ms. Cadzow quit to return to her family. Her husband, the primary wage earner, and her children all live in Fairbanks. It is unreasonable to require Ms. Cadzow to remain in Ft. Yukon for an indefinite period of time. She chose to leave when she completed her assigned task. For unemployment insurance purposes, Ms. Cadzow did not leave before it was necessary to do so and she had no alternative but to return to her family in another community. Good cause has been shown in this matter.

Ms. Cadzow was paid benefits for weeks during the disqualification period. The payment of benefits was properly made provided she met all other eligibility criteria. The overpayment issue will be remanded for recalculation.

DECISION
The determination issued on September 13, 2000, is REVERSED. Benefits are allowed for the weeks ending July 22, 2000, through August 26, 2000, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

The issue of Ms. Cadzow’s overpayment liability is REMANDED to the Employment Security Division for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 10, 2000.








Jan Schnell








Hearing Officer

