CLYBURN, Charles R.
Docket No. 00 1928
Page 4

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-0723

APPEAL TRIBUNAL DECISION

Docket No. 00 1928

Hearing Date: October 12, 2000

CLAIMANT:
EMPLOYER:
CHARLES R CLYBURN
HYATT PAVING & EXCAVATION INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Charles R. Clyburn
Karen Hyatt


ESD APPEARANCES:
None

CASE HISTORY

Mr. Clyburn timely appealed an August 24, 2000 determination that denies benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Clyburn began work on May 22, 2000. He last worked in his equipment operator job on June 5, 2000. At the time work ended, the employer usually scheduled him to work eight to ten hours per day on Mondays through Fridays with some Saturdays and Sundays work. The employer paid him $18.50 per hour.

Karen Hyatt is the employer’s president. On June 5, 2000, Ms. Hyatt drove to the paving job site where Mr. Clyburn was working. Terri, a friend of Ms. Hyatt’s, rode with Ms. Hyatt to the job site. Terri does not work for the company nor have any authority with the company.

Around 2:30 p.m. on June 5, Terri saw that Mr. Clyburn and other workers were not working. She apparently took it upon herself to be helpful to Ms. Hyatt, and she told the workers to get to work. Terri apparently singled out Mr. Clyburn and told him to get busy. Mr. Clyburn became very angry.

Mr. Clyburn went to his truck after Terri told him to get busy. Ms. Hyatt caught Mr. Clyburn before he drove from the work site. She repeatedly apologized for Terri’s mistake in telling him to get busy. She asked him to brush Terri off. She asked him to come back to work. 

Mr. Clyburn told Ms. Hyatt he was too mad to go back to work. Ms. Hyatt then turned her attention to other matters at the site.

After Ms. Hyatt stepped away from Mr. Clyburn’s truck, Mr. Clyburn sat in his truck for about five minutes then drove off. Mr. Clyburn’s testimony establishes his driving away signified he quit work.

Mr. Clyburn emphasizes that before he quit, the whole crew was getting ready to go to the work site foreman and complain about Terri telling people what to do. He emphasizes that he quit as the crew considered complaining to the foreman.

Mr. Clyburn went to work for the employer under certain conditions such as he would perform no shoveling. Ms. Hyatt and the job foreman would tell Mr. Clyburn to not shovel. Mr. Clyburn sometimes shoveled despite their instructions. He would shovel when he was dissatisfied with the job progress, but he knew management did not require him to shovel and in fact prohibited him from shoveling. Violations of work restrictions did not cause Mr. Clyburn’s job to end. He walked off the job because Terri made him mad.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

POLICY AND PRECEDENT

"Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law." Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.

"Regulations are subject to the same constructs as are statutes. Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning." Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985.

"Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.PRIVATE 

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor and Workforce Development summarized Department policy regarding what constitutes good cause for voluntarily leaving work.  The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.' (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.


CONCLUSION
Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

Mr. Clyburn voluntarily quit work. He assumes the burden of establishing compelling and necessitous circumstances left him no reasonable alternative but to refuse to work longer than he did (see Fogleson and Missall cited above).

The hearing record fails to show Terri’s actions were so outrageous that they forced Mr. Clyburn to abandon the work site and quit work despite Ms. Hyatt’s apologies. The record fails to establish Mr. Clyburn quit suitable work with good cause.

DECISION
The August 24, 2000 determination is AFFIRMED. Mr. Clyburn is denied benefits beginning with the week ending June 10, 2000 through the week ending July 15, 2000. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 19, 2000.
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