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CASE HISTORY

Mr. Weaver appealed a December 27, 1996 fraud determination. The determination:

· under AS 23.20.360, reduces Mr. Weaver’s unemployment insurance weekly benefits by $.75 for every $1.00 he earns over $50.00;

· under AS 23.20.387, disqualifies as weeks affected by fraudulent claims the three weeks ending February 24, 1996, March 2, 1996, and March 16, 1996;

· under AS 23.20.387, disqualifies as additional penalty weeks applied for filing fraudulent claims the 18 weeks ending December 28, 1996 through April 26, 1997; and

· under AS 23.20.390, establishes a liability to pay $666.00 in overpaid benefits plus assesses $333.00 in penalties for filing fraudulent claims.

The first issue to address is whether, under AS 23.20.340, Mr. Weaver’s appeal can be accepted as if timely filed.

FINDINGS OF FACT

TIMELINESS OF APPEAL ISSUE

Exhibits 4 and 6 are copies of the December 27, 1996 fraud determination under appeal. The appeal rights information on the determination warns an appeal must be filed within 30 days after the date of the determination, unless circumstances beyond the appellant’s control delay the filing.

The typed mailing date on Exhibits 4 and 6 has been altered with a handwritten “30” imposed over the “27” in the date of “12/27/96.” Among other possibilities, this unexplained alteration gives the appearance that the document was initially dated incorrectly or remailed for an unidentified reason.

Also on Exhibit 4 is another unexplained date written beside the date mailed. This additional date reads “2/3/97.”

The address on Exhibits 4 and 6 was not a correct address for Mr. Weaver in December 1996 or February 1997.

Exhibit 1 consists of two pages documenting that Mr. Weaver filed a telephonic appeal on September 20, 2000. An unemployment insurance representative apparently took his call and wrote the two pages. The representative’s notes on Exhibit 1, Page 1 include the following:


We recently found his address (8/28/2000).

Mr. Weaver filed a late appeal because the determination was mailed to an incorrect address. He did not receive the determination until an unemployment insurance representative informed him of the fraud determination apparently sometime on or after August 28, 2000.

EARNINGS, OVERPAYMENT, AND FRAUD ISSUES

The fraud determination penalizes Mr. Weaver for failing to report earnings from Dan Bull & Associates as follows.




Claimant

Employer

Week


Reported
Reported


Claimed


Earnings
Earnings
February 24, 1996
$ 0
$271.37 

March 2, 1996
  0
 567.12
 

March 16, 1996
  0
 316.88

Exhibit 1, Page 2 appears to be notes a Benefit Payment Control unit representative made of a conversation with Mr. Weaver. The notes are dated “9/20/00.” They read, in part:

He would’ve never filed for unemployment while working. He never worked and collected UI.

During the hearing, Mr. Weaver continued to protest that he did not believe he worked for Dan Bull & Associates during February and March 1996. Mr. Weaver filed claims and received $222.00 in benefits for each of the three weeks in question.

The fraud investigation unit did not have an investigator or an employer witness appear at the hearing. The unit did not submit paychecks and timecards to the hearing record. The unit submitted only a “Wage Earnings Audit” form (Exhibit 9, Page 1) as evidence to support the determination.

The audit form on Exhibit 9, Page 1 provides a listing of work hours and earnings for Mr. Weaver. The bottom of the form contains a signature reading “Laurel Bull” with a title of “Vice‑Pres.” The signature is dated “11/5/96.”


PROVISIONS OF LAW
TIMELINESS OF APPEAL ISSUE

AS 23.20.340 provides, in part:PRIVATE 


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360 , 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made.   However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

EARNINGS, OVERPAYMENT, AND FRAUD ISSUES

AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

(f) In addition to the liability under (a) of this

section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.

AS 23.20.387(a) provides:

An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

CONCLUSION

TIMELINESS OF APPEAL ISSUE
An incorrect address prevented timely delivery of the December 27, 1996 determination, which delayed Mr. Weaver’s appeal. Mr. Weaver’s appeal was delayed due to circumstances beyond his control. His appeal is accepted as if timely filed.

EARNINGS, OVERPAYMENT, AND FRAUD ISSUES

In Brueggemann, Comm’r Dec. 97 1049, August 19, 1997, the Commissioner of Labor addressed the minimum evidence necessary to resolve work and earnings disputes in a fraud hearing. The Commissioner held:

The main evidence was a hearsay investigative report purportedly completed by an accountant of the claimant's former employer (Exhibit 9). Neither the accountant nor any other employer representative testified at the hearing.

The claimant at first contested the reported dates of employment, later conceding she couldn't remember when she worked. The work was performed in the fall of 1995, almost two years before the hearing. The claimant maintained she did not intend to conceal wages or other eligibility information.

Under these circumstances, the claimant had a right to confront the primary evidence of work and wages and, if necessary, cross examine an employer witness who had direct knowledge of her employment. The investigative report did not qualify under the business records exception to the hearsay rule, especially when unsupported by any employer testimony. It therefore did not support the disqualification in the face of the claimant's testimony that she couldn't remember when she worked.  

The claimant's unequivocal admission might have salvaged this evidence, but at the hearing she was at most persuaded that the hearsay information on her dates of employment could be correct. That did not dispose of her due process right to confrontation.

In Russell, Comm’r Dec. 00 0232, April 21, 2000, the Commissioner again affirmed the need for the investigation unit to present more than hearsay to support an appealed fraud determination. The Commissioner held:

The claimant's unequivocal admission might have salvaged this evidence, but at the hearing he was not persuaded that the hearsay information on his hours of employment and the amounts paid were all correct. That did not dispose of his due process right to confrontation.

The Tribunal is not in a position to investigate these matters. Since no underlying evidence was submitted to support the information on the employer’s report, it is properly left to investigators within the division to get that information. Once it is obtained or the employer is questioned, a new determination should be based on the facts adduced. To assure due process, we will remand this matter for further investigation and a new determination in keeping with the above discussion

The decision of the Employment Security Division Appeal Tribunal is SET ASIDE and the matter is REMANDED to the division’s investigation section for further fact finding and a new determination. The new determination will have further appeal rights and will supersede the division's previous determination and the Tribunal’s decision of February 24, 2000.

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

Under the Brueggemann and Russell Commissioner precedents above, the hearsay “Wage Earnings Audit” form is insufficient for a Tribunal decision in the absence of Mr. Weaver’s “unequivocal admission” that he worked and earned wages as alleged by the employer.

“An employer shall establish, maintain, and preserve for five years employment records that show the . . . total wages paid in each pay period . . . .” (8 AAC 85.020)

Since the fraud investigation unit did not submit underlying evidence to support the audit form, the matter will be remanded to the unit for further investigation and redetermination.

DECISION
TIMELINESS OF APPEAL ISSUE

Mr. Weaver’s appeal is ACCEPTED AS TIMELY under AS 23.20.340.

EARNINGS, OVERPAYMENT, AND FRAUD ISSUES

The December 27, 1996 fraud determination is REMANDED to the fraud investigation unit for further fact finding and redetermination consistent with the standards established in Brueggemann and Russell cited above. The unit must issue a reasoned redetermination that explains the actions it takes for the earnings, overpayment, and fraud issues raised in this matter.

The redetermination will have further appeal rights and will supersede the fraud investigation unit’s previous determination. Because benefits remain denied and the overpayment liability and penalty remain unchanged pending completion of the investigation, the unit must act expeditiously to complete its investigation and issue the redetermination to Mr. Weaver.

Dated and Mailed in Anchorage, Alaska, on October 24, 2000.
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Hearing Officer

