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CASE HISTORY

Mr. Kralman appealed a determination issued on September 15, 2000 that denied benefits under AS 23.20.379, 23.20.387, 23.20.390.  Benefits were denied on the grounds that Mr. Kralman was discharged for misconduct in connection with work and misrepresented material facts or knowingly failed to report material facts in connection with claims for unemployment insurance benefits.  Additionally, Mr. Kralman is charged with the repayment of unentitled benefits, plus penalties.

FINDINGS OF FACT

Separation from Work Issue

Mr. Kralman was employed by Osborne Construction from October 28, 1996 to July 5, 1997.  He worked full-time as a quality control systems manager.  He earned $1000 a week.  Mr. Kralman contends his separation from work was the result of a mutually agreed layoff; the employer maintains Mr. Kralman was discharged from work.

Written company policy did not allow private use of company equipment.  In practice, however, employees were routinely allowed to use company equipment for personal use but with management approval.  Still, Mr. Kralman often used company equipment without supervisory approval because upper management staff members were not around at times.  Mr. Kralman often acted in the capacity of upper management, and employee-use of company equipment was commonplace.

On or about Saturday, June 21, 1997, Mr. Kralman borrowed a company vehicle for personal use, without prior approval.  At the time, work was not being performed and no one was present at the work site.  After a few hours, Mr. Kralman returned the company vehicle to the work site, then went home.  Later, Mr. Kralman realized he left personal tools that he needed in the company vehicle.  Because he had consumed alcoholic beverages while at home during that period, he had his son drive him to the work site.  However, he was not intoxicated.

When Mr. Kralman and his son arrived, the labor foreman was at the site.  Mr. Kralman was told the project manager, Ms. Duquette, apparently visited the site while Mr. Kralman was away and noticed Mr. Kralman’s car parked in the space for the company vehicle.  Ms. Duquette telephoned the labor foreman and required him to report to the site to check on the missing equipment.  Mr. Kralman was told Ms. Duquette filed a police report, charging a company vehicle was stolen.  Mr. Kralman doubts a police report was filed.  Evidence was not presented to show a police report was filed charging Mr. Kralman with theft.

The borrowed/stolen car incident and Mr. Kralman’s presence at the work site under the influence of alcohol led to an unpaid suspension from June 23, 1997 to June 28, 1997.

Company policy forbids employees from reporting to work while under the influence of alcohol.  Mr. Kralman was not working at the time of the June 1997 incident. 

Around March 1997, Mr. Kralman was assigned to work at the Ft. Wainwright housing project.  Management was quite pleased with Mr. Kralman’s performance at that time.  However, it was pointed out to Mr. Kralman that he was not hired as a project engineer, only a quality control systems manager.  At initial hire, Mr. Kralman thought his duties included project engineer duties, and it appeared management had been pleased with his assumption of that role until March 1997.

Mr. Schwartz, project sponsor, testified, he began warning Mr. Kralman about overstepping his authority.  For example, Mr. Kralman was accused of discussing technical issues with the corps of engineers and giving instructions in the field to subcontractors (i.e., instructed electricians where to place lights).  Those duties fell under the direction of the project manager and job superintendent.  Mr. Schwartz concluded that Mr. Kralman sometimes assumed the role of project engineer in a sincere attempt to “get the job moving, in his view, the way he thought it should be going.”

Mr. Kralman maintains he only instructed subcontractors in the field while filling-in for the project manager or job superintendent in their absence. 

Purportedly, sometime prior to June 23, 1997, Mr. Kralman was given a list of unacceptable behavior (that list was not provided to the Tribunal) that, if continued, would result in termination.  

Mr. Kralman argues he was given a list of duties only in March 1997 when he started the job at Ft. Wainwright.  The list was not presented in the form of a reprimand.  Mr. Kralman also denies being issued any verbal reprimands. 

Mr. Kralman further argued the written job contract gave him the authority to go directly to the corps of engineers when contract items were violated and not rectified.  In relation to the light issue, blueprints required certain lights to be placed in particular areas.  The electrician was placing them elsewhere.  The superintendent failed to rectify the matter.  Thus, Mr. Kralman presented the issue, in keeping with his job description, to the corps of engineers via the government’s quality assurance person.  Mr. Kralman’s duties required he ensure contract compliance at the work site.

Mr. Kralman understood the job superintendent issued an ultimatum to Mr. Schwartz, stating he would quit unless Mr. Kralman was terminated.  Purportedly, Mr. Schwartz asked Mr. Kralman if he would accept a layoff.  Mr. Kralman agreed as long as he was listed as eligible for rehire.

Mr. Schwartz refutes Mr. Kralman’s contention that a layoff was offered.  Mr. Kralman was terminated, as reflected by the termination notice (Exhibit 17).  Mr. Schwartz believes there may have been some confusion in relation to the termination issue as he did agree to note Mr. Kralman was eligible for rehire, but not as a quality control systems manager.

Fraud/Overpay Issues

Effective July 10, 1997, Mr. Kralman established an initial claim for benefits.  His weekly benefit amount was $248, plus $24 for dependent’s allowance.  Subsequently, Mr. Kralman was issued benefits, including dependent’s allowance, totaling $1,088 for weeks ending July 26, 1997 to August 16, 1997.  The Alaska Employment Security Division (AESD) charges Mr. Kralman is liable for the repayment of those benefits plus $544 in penalties.

At initial claim filing, Mr. Kralman informed the AESD that he was laid off his last job.  He argues he thought said information was accurate as that was the agreed reason for separation.  He never received a completed termination notice.  He was aware he would be replaced as a quality control systems manager.  He maintains he would have shutdown the project, as he had the authority to do, if he had remained employed, thereby creating a lack of work situation.

Mr. Kralman defines layoff as a lack of work/reduction in force; a discharge as a firing; and a termination as either a layoff or discharge.

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's last work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.


(e)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work.  In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct 




(A)
shows a wilful and wanton disregard of the employer's interest; and 




(B)
either





(i)
has a direct and adverse impact on the employer' interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.


(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1)
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with he insured worker's work" under (d) of this section; and



(3)
a preponderance of the evidence establishes that




(A)
the claimant committed the act; and




(B)
the act was not justified under AS 11.81.300‑11.81.450.


(f)
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.


(g)
For purposes of this section



(1)
"felony" means an act classified as a felony in AS 11; 



(2)
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.

AS 23.20.387 provides, in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

8 AAC 85.380 provides, in part:


(a)
A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks.  The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact.  Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.


(b)
To determine the period of disqualification under AS 23.20.387 the department will consider



(1)
the seriousness of the false statement, misrepresentation, or failure to report a material fact;



(2)
the amount of benefits affected by the false statement, misrepresentation, or failure to report a material fact; and 



(3)
the extent to which the disqualification would deter others from committing a similar offense.


(c)
The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects.


CONCLUSION
Separation from Work Issue

The evidence best supports the conclusion that Mr. Kralman was discharged from work.

In Justus, Comm'r Decision No. 95 1866, October 2, 1995, the Commissioner of Labor stated, in part:


It is well established for unemployment insurance purposes that,



When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.  In re Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.  'Misconduct' cannot be established on the basis of unproven allegations.  In re Cole, Comm'r Dec. 85H-UI-006, 1-22-85.

In this case, the company policy regarding the use of company equipment was very lax.  And, as a fill-in upper management person, Mr. Kralman had the authority to grant company equipment use, presumably for himself also.  In relation to the final event, Mr. Kralman left his personal car at the work site while he used the company equipment, showing he was not trying to hide his actions or deceive the employer.  The borrowed vehicle incident failed to establish misconduct.

Mr. Kralman’s unrebutted testimony established he did not report for work under the influence of alcohol, although he admits being on company property in said state, but during non-work hours.  Company policy did not address one’s presence on company property during non-working hours.  As such, there was no showing company policy was violated in that instance.  Misconduct was not shown.

Purportedly, Mr. Kralman again violated oral and/or written instructions toward the end of his period of employment regarding the boundaries of his authority.  Mr. Kralman refuted the employer’s allegations of wrongdoing, testifying he was just doing his job as dictated by job contract language.  The employer failed to present reliable evidence in sufficient quality and quantity to support its contentions.  Misconduct was not found.  And certainly, the ultimatum from the job superintendent did not show misconduct on the part of Mr. Kralman.

Mr. Kralman is not subject to the disqualifying provisions under the separation from work law.

Fraud/Overpay Issues

Regardless of what agreement Mr. Kralman allegedly formalized with the employer regarding the separation, Mr. Kralman knew, or should have known, his separation was not the result of a lack of work.  Mr. Kralman was being replaced on the job.  Obviously, work remained available for someone.  For whatever reasons, the employer initiated the events that led to the severance of Mr. Kralman’s employment contract.  Mr. Kralman was dismissed from work.  The “eligible for rehire” notation on the termination paperwork did not detract from the status of that separation.  As such, Mr. Kralman’s separation was not the result of a “lack of work.”  This Tribunal concludes Mr. Kralman’s statement to the Alaska Employment Security Division that he was laid off work was knowingly false.  Mr. Kralman is subject to the disqualifying provisions under the fraud law.

Mr. Kralman received benefits for which he was not entitled in relation to the above referenced fraud determination.  He is liable for the repayment of those benefits, plus penalties.  However, he is not charged with overpay assessments in relation to the separation from work determination.

DECISION

The September 15, 2000 separation from work determination is REVERSED.  Benefits are allowed for weeks ending July 12, 1997 to August 16, 1997 and continuing under AS 23.20.379, if otherwise eligible.  Mr. Kralman’s maximum benefit amount is restored.

The September 15, 2000 fraud determination is MODIFIED.  Benefits are denied for weeks ending July 12, 1997 and September 16, 2000 to October 21, 2000 pursuant to AS 23.20.387.

The September 15, 2000 overpay determination is REMANDED to the Alaska Employment Security Division for recalculation under AS 23.20.390 in keeping with this decision.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on October 27, 2000.


Doris M. Neal


Hearing Officer

