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CASE HISTORY

The employer timely appealed an August 24, 2000 determination that allows benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Selchan began work in June 1998. He worked at his employer’s store number 11 in Anchorage. At the time work ended, the employer usually scheduled Mr. Selchan to work midnight to 8:30 a.m. shifts on five nights per week. The employer paid him $17.67 per hour.

The employer discharged Mr. Selchan during a 10:00 a.m. meeting on August 10, 2000. The meeting was held in the store director’s office. Present at the meeting were Mr. Selchan, food manager Markay Simpson, and store director Nancy Carey.

The employer discharged Mr. Selchan on August 10 for failing to work his scheduled shift that ended at 8:30 a.m. that morning. The employer discharged him because Ms. Simpson and Ms. Carey felt Mr. Selchan failed to report for his shift merely because he was tired.

During the hearing, the employer conceded that Mr. Selchan felt threatened by a coworker. The employer did not present the coworker as a witness in the hearing. The employer did not present as witnesses the supervisors that Mr. Selchan contacted during the shift when the initial threat occurred. Lacking contrary testimony from other eyewitnesses, Mr. Selchan’s testimony establishes he had reasonable cause to fear his coworker.

The coworker has a history of aggression toward others. The employer had previously disciplined the threatening coworker because of at least one other situation.

Mr. Selchan felt personally endangered by the coworker because of a July 2000 incident. In that incident, the coworker became hostile and angrily approached Mr. Selchan wielding a razor knife used to open boxes. Mr. Selchan retreated and immediately reported the incident to the nearest supervisor. The supervisor did not take action. Mr. Selchan then immediately reported it to a second supervisor. That supervisor did not take action. Mr. Selchan then reported it to a third supervisor who also did not take action. Mr. Selchan then left work and filed a police report.

Within a couple of days after the initial threat, the employer had not disciplined the threatening coworker. Within that period, the threatening coworker and the first supervisor to whom Mr. Selchan had reported the threat made statements in Mr. Selchan’s presence to the effect that what comes around goes around. Under the circumstances, Mr. Selchan reasonably interpreted the remarks as retaliatory threats toward him. His anxiety intensified.

Mr. Selchan thereafter was on leave until he worked his August 9 shift. When he returned to work, his anxiety intensified further when he discovered the threatening coworker had not been fired.

After getting off work at 8:30 a.m. on August 9, Mr. Selchan was unable to sleep due to the stress of having to report to a workplace where the threatening coworker still remained. His anxiety caused him to become sick to his stomach.

Mr. Selchan knew Ms. Carey was considering changing his job duties or work hours to attempt to shield him from the threatening coworker. However, the knowledge did not prevent Mr. Selchan from becoming too ill to work his August 10 shift.

A couple of hours before his midnight shift started, Mr. Selchan called his supervisor and advised he was too sick, upset, and tired to work. His supervisor asked him to try to make it to work. Mr. Selchan told him he did not think he could make it. His supervisor said, “OK.” The supervisor did not order Mr. Selchan to work his August 10 schedule.

During the hearing, Ms. Simpson at first testified she did not believe Mr. Selchan had called in sick before the start of his August 10 shift. Under questioning, she explained she did not believe he called in because the night supervisor had not told her he had.

Under further questioning, Ms. Simpson revealed she had not yet spoken to the night supervisor about Mr. Selchan’s missed August 10 shift. Therefore, the night supervisor had not had an opportunity to tell her that Mr. Selchan had called in sick.

By the end of the hearing, Ms. Simpson testified that she believed Mr. Selchan had called in sick and spoke to the night supervisor before his August 10 shift started. Since Ms. Simpson came to this belief during the hearing, it appears the employer discharged Mr. Selchan on August 10 under the mistaken belief that he had missed his August 10 shift without calling in. The employer discharged Mr. Selchan for missing a shift a night supervisor had told him it would be “OK” to miss.

Prior to the missed August 10 shift, Mr. Selchan had never been disciplined for absences. He had not had an absenteeism problem.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .
CONCLUSION

The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997.

It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.

The employer concedes Mr. Selchan felt threatened by a coworker. Mr. Selchan failed to work his August 10, 2000 shift, because he was sickened and upset by threats from a coworker and the condoning of the coworker’s behavior by at least the first supervisor to whom Mr. Selchan had complained. Mr. Selchan called in sick to a night supervisor before his August 10 shift started. The night supervisor said “OK” when Mr. Selchan said he did not think he could make it to work. Mr. Selchan had no history of absenteeism problems. Viewing the matter as a whole, Mr. Selchan’s failure to work his August 10 shift does not constitute misconduct connected with work for Alaska unemployment insurance purposes.
DECISION
The August 24, 2000 determination is AFFIRMED. Mr. Selchan is allowed benefits beginning with the week ending August 12, 2000 through the week ending September 16, 2000, if he is otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 19, 2000.
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