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STATEMENT OF THE CASE

On October 4, 2000, Mr. Brotzman timely appealed a notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Brotzman began working for Tony Chevrolet-Buick, Inc. on December 3, 1997. He last worked on September 15, 2000. He worked as an automobile body repairman. He was discharged because the quality of his work was not up to the company’s standards.

Up until about a year before Mr. Dickson, the body shop manager, discharged Mr. Brotzman, Mr. Dickson was very satisfied with Mr. Brotzman’s work. However, personal problems that Mr. Brotzman was having began interfering with his work. In several instances, his work was not up to standards. He would always willingly correct those, sometimes without pay. Mr. Dickson believes that Mr. Brotzman did the job to the best of his ability considering the problems he was having. However, the company could no longer afford to retain him. Mr. Dickson does not feel there was any “wilful disregard” of Tony Chevrolet-Buick’s standards.

Mr. Brotzman had several problems that occurred within the year:

· He has eight children, five of whom were still living at home at the time his problems began. Four of the children had legal problems of various sorts;

· The Brotzman’s were in debt, and collection agencies were beginning to seek repayment;

· They live in a remote area. It was a particularly bad winter, and they were snowed in for three days. As Mr. Brotzman put it during the hearing, “if there was a motor, it quit;”

· He tore the rotary cuff in his shoulder; and

· He had to get glasses;

· All of this caused a total deterioration in his marriage. Had things continued, Mr. Brotzman believes his wife would have left him.

Because of these on-going problems, Mr. Brotzman’s concentration at work suffered. He agrees that his work was not up to standards.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

A discharge for the failure to produce the required quality of work that is due to inefficiency, inability, or incapacity is not misconduct in connection with the work.  However, if a worker has previously shown the ability to perform the work properly, and can give no reasonable explanation for the deterioration of the work, it may be concluded that the worker's failure to perform is willful. Benefit Policy Manual, §MC 300.3.

The question that is raised in this case, considering the above policy statement, is “what constitutes ‘reasonable explanation.’” Several prior cases of the Commissioner and the Appeal Tribunal throw light on this question.

In Schuelke, App. Trib. Dec. 97 1039, May 23, 1997, the claimant had performed work to the satisfaction of his employer until he began attending college. His work deteriorated because he was often tired from studying. The Tribunal held that the claimant’s personal choice to return to school did not excuse his failure to do his work satisfactorily.

In Rust, App. Trib. Dec. 99 0637, April 27, 1999, the claimant, a parts man in an automobile dealership, was discharged after several instances of incorrect parts pricing. The claimant agreed he had made the errors, but contended he was busy. The Tribunal held that being busy was insufficient cause to excuse his failure to correctly price the parts.

On the other hand, in Goodrich, App. Trib. Dec. 99 2299, October 19, 1999, the claimant was held to have been discharged for reasons other than misconduct. She worked as a bank teller, and had three cash-till shortages over a short period of time. However, there were indications that the computer may have been at fault in first and third incidents, and her state of mind, effected by the first incident, caused the third.

In Brown, Comm’r Dec. 9225760, July 6, 1992, the Commissioner stated, “It is...not necessary to show that the worker acted with malice or intended injury to the employer.  It is only necessary to show that the worker was aware of the required conduct and intentionally or deliberately failed to perform.  Care must be taken, however, not to confuse inability or inefficiency with willfulness . . ..” (Emphasis added.)

The cases cited above establish that there must be an intentional or deliberate failure to perform if misconduct is to be found. In addition, reasonable explanations that include some outside force can turn what would otherwise be disqualifying misconduct into a non-disqualifying discharge.

There were many outside forces that imposed themselves on Mr. Brotzman. The concerns of parenthood, marriage, and finances exert considerable pressure on a person, and are not always easily dismissed when an employee arrives at work. Because of the magnitude of the problems which Mr. Brotzman faced, the Tribunal holds that he was discharged for reasons other than misconduct in connection with his work as defined.

DECISION

The notice of determination issued in this matter on October 4, 2000 is REVERSED. Mr. Brotzman is allowed benefits under AS 23.20.379 for the weeks ending September 23, 2000 through October 28, 2000 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on October 31, 2000.
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