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CASE HISTORY

Mr. Darien timely appealed a determination issued on October 5, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Darien worked for Wasche Commercial Finishes during the period August 21, 2000, through August 31, 2000. He earned approximately $24 per hour for full-time work as a painter/taper. Mr. Darien did not return to work after August 31.

During the last week of his employment, Mr. Darien was required to work with Ron, another painter/taper. Mr. Wasche, owner, advised Mr. Darien that Ron would be in charge of the taping and he 

(Mr. Darien) would be in charge of the painting. Although 

Mr. Darien believed he was to be in charge of the entire job, he did not say anything to Mr. Wasche, who was leaving town unexpectedly.

Mr. Darien did not get along with Ron. He felt Ron was lazy and accused him (Mr. Darien) of taking his time with the taping. Ron also wanted Mr. Darien to work on scaffolding that did not have handrails. Mr. Darien indicated he felt it was unsafe but did not refuse or complain further about the lack of handrails. Ron also shorted Mr. Darien two hours of work for the final week. Mr. Darien refused to return to work because he did not want to get into a fight with Ron and lose his job.

Mr. Darien tried to reach Mr. Wasche on September 4 to talk about Ron and possibly working elsewhere. Mr. Wasche was unavailable until September 26. Mr. Darien tried calling and leaving messages about ten times after September 4. 

The Painters and Allied Trades Union Local 1140 advised Mr. Darien on September 1 to speak to Mr. Wasche about Ron. They would not interfere when disputes arose between two union employees. 

Mr. Darien did not complain to the union before he refused to return to work about the loss of two hours in wages and the alleged unsafe working conditions.

Mr. Darien opened a new unemployment insurance claim on 

September 13 after he failed to hear from Mr. Wasche. When the owner did reach Mr. Darien, the position was filled and no work was available.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
Mr. Darien’s decision to file a new unemployment insurance claim on September 13 requires the Division to determine the reason for his unemployment. An individual who makes the decision not to return to work, regardless of the reason (leave of absence, etc.), has in effect voluntarily quit his job. Therefore, it must be decided if Mr. Darien had good cause to leave work.

In order for a quit because of working conditions to be with good cause, a worker's objections to the conditions must be based on a real and compelling reason. Mere dislike, distaste, or slight inconvenience engendered by the working conditions will not afford good cause. Failure to make an attempt to secure from the employer an adjustment of the objectionable conditions can negate the worker's good cause and subject him to disqualification.

In Larson, Commissioner Review No. 9121530, November 8, 1991, which was affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993, the Commissioner held: 


Dislike of a fellow employee, or inability to work harmoniously with a fellow employee, isn't by itself good cause to quit. Actions of a fellow employee constituting abuse or harassment will provide good cause to leave work only if the worker makes a reasonable attempt to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the matter. If the worker fails to do so, any good cause will be negated. This is the policy followed by the ESD in adjudicating such cases, and we concur with it….

The record fails to support the conclusion that Mr. Darien was subjected to abuse or harassment from Ron. He was simply concerned that their continued co-employment might result in a fight. Concern over a possible event does not provide good cause for leaving work. Further, Mr. Darien did not discuss his concerns directly with Ron before leaving employment.

Finally, leaving work because of pay or safety problems can be for good cause provided the worker attempted to rectify the situation. Mr. Darien did not complain to his union before making the decision not to return to work. 

Based on the above, Mr. Darien did not have good cause to leave his employment when he did. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on October 5, 2000, is AFFIRMED. Benefits are denied for the weeks ending September 9, 2000, through 

October 14, 2000. Mr. Darien’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 1, 2000.
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