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CASE HISTORY

Ms. Larimer-Musty timely appealed a determination issued October 3, 2000 that denied benefits under AS 23.20.379.  The determination held Ms. Larimer-Musty voluntarily left suitable work without good cause.

FINDINGS OF FACT

Ms. Larimer-Musty was employed by K-Mac/Frames Etc. from April 1992 to September 29, 2000.  She worked full-time as a framer, earning $12.50 an hour.  The employer maintained Ms. Larimer-Musty voluntarily quit work; Ms. Larimer-Musty contends she was discharged.

In August 2000, Ms. Larimer-Musty informed the employer she intended to quit work within the next few months, as soon as she secured a loan for her own framing business.  Later, Ms. Larimer‑Musty advised the employer she might leave the end of September or middle of October 2000. 

The employer testified that on August 28, 2000 he asked Ms. Larimer-Musty for a firm date of separation.  Purportedly, the date of September 29, 2000 was offered.  Subsequently, the employer interviewed and hired Ms. Larimer-Musty’s replacement to begin October 1, 2000.  Shortly thereafter, the employer remembers announcing to the staff, including Ms. Larimer-Musty, that he had hired Ms. Larimer-Musty’s replacement.  Ms. Larimer‑Musty does not believe she offered a specific date of termination because, at the time, her loan had not been secured.  She knew the employer would be recruiting for her position at some point, but she was not aware her replacement had been hired.

On September 8, 2000, Ms. Larimer-Musty informed the employer that her business loan was not approved and that she wished to work longer if possible.  The employer advised Ms. Larimer-Musty that her replacement had been hired, and he felt obligated to honor that agreement.  Since Ms. Larimer-Musty planned to continue pursuing her goal of becoming self-employed, the employer offered to pay Ms. Larimer-Musty the remaining weeks of her notice (through September 2000) while allowing her time off work during that period to concentrate her efforts toward getting her business started.  Ms. Larimer-Musty accepted the offer and did not question the employer about her separation date.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker’s last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker’s last work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (October 1999) states, in part:

Whether a worker's separation is a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party is not necessarily the party who initiated the chain of events leading to the separation.  The moving party is the party who, having a choice to continue the relationship, acts to end it.  (Swarm, 87H-UI-265, September 29, 1987)

Ms. Larimer-Musty stated she was quitting and initially offered a tentative separation date in September or October 2000.  The employer’s act of recruiting and hiring a new worker, Ms. Larimer-Musty’s statement that she would like to stay longer, and Ms. Larimer-Musty’s acceptance of the severance pay leads this Tribunal to conclude that Ms. Larimer-Musty did offer September 29 as her last day of work.  As such, Ms. Larimer‑Musty’s separation is deemed a voluntary leaving.

To establish good cause for leaving work, evidence must be presented to show the reasons for quitting were so compelling or grave as to offer no other reasonable alternative than to quit work on the date chosen.

In Russell, Comm'r Decision No. 99 1143, August 26, 1999, the Commissioner of Labor stated, in part:


A voluntary leaving of work to enter self-employment is always without good cause, as the unemployment insurance program is not intended to protect those who go into such ventures. Williams, Comm'r Review 82H-UI-169, Oct. 6, 1982.

Ms. Larimer-Musty quit work to enter self-employment.  As in the case of the Russell cited above, leaving gainful employment to become pursue goals of becoming an entrepreneur is a leaving without good cause.  Ms. Larimer-Musty is subject to the disqualifying provisions under the separation from work law.

The Alaska Employment Security Division is charged with the responsibility of investigating the work and earnings/severance pay issue between September 11 and September 29, 2000.

DECISION

The October 3, 2000 determination is AFFIRMED.  Benefits are denied for weeks ending October 7, 2000 to November 11, 2000 under AS 23.20.379.  Ms. Larimer-Musty’s maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Larimer-Musty may be ineligible for future benefits under an extended benefits program.

The work and earnings/severance pay issue is REMANDED to the Alaska Employment Security Division for investigation and adjudication under AS 23.20.505, 23.20.360, and/or 23.20.362.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on November 1, 2000.


Doris M. Neal

Hearing Officer

