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STATEMENT OF THE CASE

On October 11, 2000, Mr. Seligmann timely appealed a notice of determination issued under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Seligmann began working for Last Frontier, Inc., a tour bus company, on May 1, 2000. He last worked on August 31, 2000. He was a tour bus driver/guide, and earned $45.00 per tour plus tips. Mr. Seligmann quit his employment.

During the 1999 tourist season, Mr. Seligmann had been working for another tour company. Jason (last name unknown), who Mr. Seligmann believes to be the owner of Last Frontier, Inc., told Mr. Seligmann that if he came to work for Last Frontier, Inc., he would have two to three tours per day. In fact, Mr. Seligmann found that he was getting only one or two tours per day, and there were days when he would be scheduled and would show up for work, but was never given a tour. Tour bus drivers are not paid show-up or stand-by pay.

Tours are given in two different types of vehicles—a school-type bus and a van. Mr. Seligmann believed that the employees should be rotated to the two vehicles because the vans generally were able to be filled faster, holding half the number of passengers, which would allow a driver to have more tours during the day. Often Mr. Seligmann would be scheduled to take the first bus tour out. However, because the vans could be loaded faster, they would leave first. Thus, Mr. Seligmann did not get in as many tours as did other drivers.

When Mr. Seligmann began working, there were four or five drivers. Two of the drivers left, and two new ones were hired. In comparing his payroll with one of the new drivers, Mr. Seligmann found that the new driver was getting more tours than he was.

Mr. Seligmann would frequently talk to the owners and dispatchers about the discrepancies he saw. He was always told that they would schedule better. Mr. Seligmann agrees that the written schedules were better, but the dispatcher would not follow the written schedule. When Mr. Seligmann asked why one of the new drivers was getting more tours than he was, he was told that he did not keep his unit clean. Mr. Seligmann is not sure what that meant, except possibly that he usually would clean his bus or van in the morning instead of at night.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

Many of the decisions made by an employer in the course of the business affect the workers.  Therefore, when a worker voluntarily leaves work because of an alleged violation of a working agreement, good cause depends on whether the employer has acted unreasonably.  Even though an employer violates a working agreement, the employer is acting reasonably if the employer's action was necessitated by business reasons; and the employer's action imposed no undue hardship on the worker (Dunn, Comm’r. Dec. 9321835, June 15, 1993.

If the employer acted reasonably, the worker does not have good cause for voluntarily leaving work.  However, if the employer's action was not necessitated by business reasons, or the employer's action imposed undue hardship on the worker, then the worker has good cause to voluntarily leave work. . . . Undue hardship exists whenever the conditions of work are less favorable to the worker than those prevailing for similar work in the locality.  In such cases, it does not matter what the reason was for the violation of the agreement; the work is still unsuitable. If the agreement violated was a condition of hire, the worker has good cause to leave if the problem cannot be corrected.


Benefit Policy Manual, §VL 515.15

In Shelton, Comm’r. Dec. 86H-78-310, October 31, 1986, the Commissioner stated, “It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done.” Therefore, leaving work because of an objection to the distribution of work is for good cause only if the distribution of work caused undue hardship to the worker; or the evidence clearly shows that the employer, in distributing work, unfairly discriminated against the worker. A worker may reasonably expect fair treatment by the employer. . . .



Benefit Policy Manual, §VL 515.6.
There was an agreement between Last Frontier, Inc. and Mr. Seligmann, made at the time he was hired, that he would drive two to three tours per day. The amount of tours a driver has directly affects his income. The failure of the employer to maintain that agreement has not been shown to be for good business reasons. Instead, there is evidence that Last Frontier, Inc. deliberately discriminated against Mr. Seligmann in the assignment of tours. Mr. Seligmann attempted to have the situation rectified. When he did not receive satisfaction, he had good cause to leave his employment.

DECISION

The notice of determination issued in this matter on October 5, 2000 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Seligmann is allowed benefits for the weeks ending September 2, 2000 through October 7, 2000 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 2, 2000.
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