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STATEMENT OF THE CASE

On October 11, 2000, Mr. Elliott filed a timely appeal against a notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Elliott began working for the Ketchikan Gateway Borough in April 1995. He last worked on June 17, 2000. At that time, he worked from 5:45 a.m. to 1:45 p.m. as a transit bus driver. He earned $13.94 per hour. He was officially terminated on September 29.

Mr. Elliott suffers from sleep apnea, a condition that, unless controlled, prevents a person from getting a full night’s sleep. He also has several other medical conditions for which he takes a number of prescription drugs. At the time of the incident leading to his termination, Mr. Elliott did not know he had sleep apnea. He knew only that he had insomnia. He was taking a prescription drug for this condition as well.

The night of June 16, 2000, Mr. Elliott forgot to take his sleep medicine. He realized that he had not taken his medicine about 2:00 a.m., but he knew it was then too late to take the medicine as the medicine would not have worn off by the time he had to drive. That night he had only about two hours of sleep.

On June 17, Mr. Elliott went to work as usual. He admits he made a mistake when he did not call his supervisor for a replacement driver. He drank several cups of coffee to overcome the effects of the lack of sleep. However, about 10:00 a.m., he “nodded off for a few seconds “ while driving. (Testimony, Mr. Elliott.) The bus ran onto the curb, which jarred him awake, and he was able to stop the bus. There were no injuries to the passengers or others, and no damage to any property.

After transferring the passengers to another bus, Mr. Elliott returned his bus to the garage, and went to the hospital. Dr. Rice gave him a blood test. The results of the blood test established that he tested positive for barbiturates and benzodiazepines, substances found in the prescription medicine Mr. Elliott was taking. Mr. Elliott is under the impression, from his doctor, that these medicines take about 96 hours to fully metabolize, but that they are “inactive” after six hours. He had last taken any of his medications on June 15.

Mr. Elliott was then placed on sick leave and then on leave under the family medical leave act (FMLA). The doctor, in his report, advised Alvin Hall, director of administrative services and risk management, that he could not recommend Mr. Elliott continue driving. The doctor felt that Mr. Elliott was incapable of driving because of the combination of medical conditions and drugs. The doctor further opined that, after Mr. Elliott tested clean of drugs and after he had been given a sleep apnea test, he may recommend that Mr. Elliott be returned to duty.

Mr. Hall, in his report to human services, recommended that Mr. Elliott be terminated from his employment because of the doctor’s report, the failure of Mr. Elliott to report that he was on prescription drugs, Mr. Elliott’s condition did not qualify under the FMLA, and Mr. Elliott was, by then, out of personal time off and was in leave-without-pay status. Mr. Hall recommended that Mr. Elliott be terminated after September 1 so that his medical benefits would continue through September.

In mid-September, Dave Miller, the airport manager, and John Garland, the driving supervisor, delivered to Mr. Elliott a letter of termination effective September 29. In the letter, dated September 15, Georgiana Zimmerle, the borough manager, states that Mr. Elliott is terminated for three reasons:

1. losing consciousness while operating a Borough bus with passengers aboard which constitutes extreme unsafe conduct;

2. failing to report your medications as required by Borough Code Section 30.70.020(b); and

3. failure to remain qualified for the position due to lack of a medical release to work.

Ms. Zimmerle gave Mr. Elliott until September 18 to provide further information that might refute the termination. Also in the letter, Ms. Zimmerle wrote “The urinalysis conducted following this incident on June 17, 2000 tested positive for drugs.” Mr. Elliott testified that he was given no tests other than a blood test and an EKG.

Upon receiving the letter of termination, Mr. Elliott immediately contacted his union representative, Mila Cosgrove, southeast regional manager of the Alaska Public Employees Association/AFT. After discussing the situation, Ms. Cosgrove, on September 18, wrote a letter to Ms. Zimmerle providing further information and protesting the discharge. (Exhibit 8, pages 2 and 3.) Ms. Zimmerle replied on September 21, reaffirming the termination. (Exhibit 6, pages 6 and 7.) On October 3, Ms. Cosgrove, on the behalf of Mr. Elliott, filed a formal grievance. (Exhibit 9, pages 1 through 3.) As of the date of this hearing, there has been no result from the grievance.

After the incident in question, Mr. Elliott flew to Seattle to be examined at a sleep clinic. He was diagnosed with sleep apnea. The doctor at the sleep clinic told him it was okay to take the drugs at night, and gave him a release to work. It is unknown why the Borough did not consider this sufficient medical release as stated in its termination letter.

The Borough has a policy within its personnel manual that covers drugs. Mr. Elliott read, and signed that he had read, the policy on December 17, 1995. There were two updates to the manual on March 27 and May 20, 1999. Mr. Hall does not know if Mr. Elliott signed that he had read these updates. It is unknown whether the updates concern drugs.

The policy, section 30.70.020(b) reads:

Employees shall not work or perform any borough business while under the influence of any drug, including prescription drugs or over-the-counter drugs, that could impair work performance. . . . Employees must report the use of prescription drugs which could impair job performance to their supervisor and provide written medical authorization to work and perform duties from a licensed practitioner, physician, or nurse. Failure to report the use of prescription drugs or over-the-counter drugs that could impair job performance, or failure to provide proper evidence of medical authorization, can result in disciplinary action, including possible termination.


Exhibit 6, pages 3 and 4, and Testimony, Mr. Hall

Mr. Hall does not know if Mr. Elliott reported his use of prescription drugs. When he asked, neither Human Resources nor Mr. Miller told him that Mr. Elliott had. Mr. Hall knows of no specific form that a person needs to complete to report drug usage. It was his opinion that an employee could make that report either in writing or verbally to an employee’s supervisor.

About one to one and a half years ago, Mr. Elliott told Mr. Garland that he was taking Donnatel to control his digestive problems. They discussed the drug. Mr. Garland did not mention to Mr. Elliott that there was a problem with him driving while on that medication, or advise him to report the usage to Human Resources. Mr. Elliott also recalls telling Mr. Garland, about two years ago, about his sleep medication.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

(e) In this section,

(1)
“alcohol” has the meaning given in AS 23.10.699;

(2) “drugs” has the meaning given in AS 23.10.699;

(3)
“misconduct” includes conduct in violation of an employer’s policy concerning the use of drugs or alcohol, but only if the policy is consistent with AS 23.10.620.
8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

The Tribunal concludes, first, that the provisions of AS 23.20.379(e) do not apply to this case. That statute specifically references AS 23.10.699. Thus, misconduct can be found only in those cases in which the drugs used fall under that statute. The definition of “drugs”, found in AS 23.10.699, is “a substance considered unlawful under AS 11.71 or the metabolite of the substance.” Examining AS 11.71, the Tribunal finds no listing for “barbiturate,” “barbiturates,” “benzodiazepine,” or “benzodiazepines.” Misconduct cannot be found under AS 23.20.379(e).

This does not mean, however, that misconduct cannot be found on some other basis. Because the provisions of AS 23.20.379(e) do not apply, the Tribunal looks to AS 23.20.379(a)(2) and 8 AAC 85.095(d)(2). Misconduct is found, under that statute and regulation, if “a claimant’s conduct on the job . . . shows a wilful and wanton disregard of the employer’s interest . . ..”

The Borough terminated Mr. Elliott for three reasons; losing consciousness, failing to report medications, and failure to provide a medical release to work. Mr. Elliott, however, did report two of his medications to Mr. Garland, his driving supervisor. Mr. Garland did not tell him that he needed to contact Human Resources. Mr. Hall felt that verbal notification to a supervisor is sufficient “notice.”

Should Mr. Elliott have reported all of the drugs he was taking? Of course; however, the Tribunal is not inclined to hold that Mr. Elliott committed misconduct when he failed to report the others after having reported two of them with no adverse affects. Further, the Borough’s policy provides that an employee must report drugs that “could impair job performance.” As far as Mr. Elliott knew, from information from his doctor and, later the sleep clinic, these drugs would not impair his job performance so long as he did not take them within six hours of driving. This was an error in judgment, but a good-faith error.

Did Mr. Elliott commit misconduct in not supplying a medical release to work? The Tribunal finds no basis on which to hold that he did. His local doctors said that he should not drive until he was clear of drugs and had been to a sleep clinic to be tested for sleep apnea. Mr. Elliott went to a sleep clinic, learned that he did have sleep apnea, but was released by that clinic as able to return to work. The Borough introduced no testimony why this was insufficient.

However, Mr. Elliott did go to sleep at the wheel of his bus. A bus driver is entrusted with the care and safety of his passengers, those other people who may be on the streets, and the property of his employer and of others. The Borough could reasonably expect a high degree of care from Mr. Elliott. Mr. Elliott agrees he erred when he did not call in for a replacement.

The definition of misconduct given in 8 AAC 85.095 differentiates between “gross or repeated negligence” and “ordinary negligence in isolated instances”. 

'Ordinary negligence' is based on fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.' People v. Campbell, 237 Mich. 424, 212 NW 97, 99.

Mr. Elliott was “recklessly” indifferent to the results of driving a public transit bus without sufficient sleep. Because the Borough could reasonably hold him to a higher standard of care, Mr. Elliott had a greater responsibility of recognizing that he could or should not drive. He placed his passengers, other people who may have been on the sidewalk, his employer’s property, and the property of others in grave danger. Yet, knowing this, he did not call his supervisor, but attempted to drive supported only by caffeine.

It is the conclusion of the Appeal Tribunal that Mr. Elliott was discharged for misconduct connected with his work.

DECISION

The notice of determination issued in this matter on October 5, 2000 is AFFIRMED. Mr. Elliott is denied unemployment benefits under AS 23.20.379. Benefits are denied for the weeks ending June 24, 2000 through July 29, 2000. The reduction of his benefits and ineligibility for extended benefits remain.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 13, 2000.
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