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CASE HISTORY

Ms. Reynolds appealed two August 17, 2000 determinations that deny benefits under AS 23.20.378. One determination denies benefits beginning July 30, 2000 and continuing until she establishes she is physically able to work. The other denies benefits beginning July 30, 2000 and continuing until she establishes she is available for work. The first issue to address is whether, under AS 23.20.340, Ms. Reynolds’ appeal can be accepted as if timely filed.


FINDINGS OF FACT
TIMELINESS OF APPEAL ISSUE

Exhibit 4 is a facsimile of the August 17, 2000 able to work determination. The determination was mailed August 18, 2000. It states, in part:


**** FACTS ****

When you started your new claim on 08-02-2000 you indicated you are not able to work due to a medical condition. We received a medical form from your medical provider indicating that your ability to work is not restricted by your condition. When you feel that your are again able to work please inform this office.

**** CONCLUSION OF FACTS ****

To be eligible for Unemployment Insurance, you must be able to work. You cannot work in your primary occupation and are unable or unwilling to work in another capacity. You are not considered able to work and benefits are therefore denied beginning 07-30-2000 and ending when you are again able to work.

Exhibit 5 is a facsimile of the August 17, 2000 available for work determination. The determination was mailed August 18, 2000. It states, in part:


**** FACTS ****

When you started your new claim on 08-02-2000 you indicated that you are going to stay home and take care of your children and get better. Please inform this office when you are again available for work.

**** CONCLUSION OF FACTS ****

Under the law, to be eligible for unemployment insurance benefits, you are required to be available for full-time work during each week that you claim for benefits. You have not met this requirement. Benefits are therefore denied beginning 07-30-2000. This disqualification will end when you are available for full-time work.

Exhibit 1, Page 2 contains a facsimile of the appeal rights information included on the two determinations. The information warns an appeal must be filed within 30 days after the date a determination is mailed, and the 30‑day appeal period may be extended only if circumstances beyond the appellant’s control delayed the filing.

Ms. Reynolds’ testimony establishes that after her benefits were denied she repeatedly telephoned her unemployment insurance (UI) call center and protested against the denials. Ms. Reynolds is not able to provide the dates of her telephone calls. She does recall becoming so angry during one of the calls that she hung up on the representative.

Exhibit 13 apparently contains notes made by a UI call center representative of a telephone call from Ms. Reynolds. The notes are dated September 27, 2000. They read:

CLNT CALLED AND WAS VERY UPSET AND DEMANDED THAT WE PAY HER BENEFITS. CLNT STATES THAT SHE IS NOT AVAILABLE FOR IMMEDIATE FULL-TIME WORK, HAS NO TRANSPORTATION, HAS NOT BEEN LOOKING FOR WORK, AND IS ONLY AVAILABLE FOR PART-TIME WORK. CLIENT HUNG UP DURING CONSVERSATION ADVISING HER SHE WOULD NEED TO REESTABLISH HER AVAILABILITY TO ACCEPT WORK BEFORE BENEFITS CAN BE PAID.

Exhibit 1 is a notice of appeal form that documents Ms. Reynolds called the Anchorage Appeal Tribunal on October 13, 2000 protesting the two August 17, 2000 determinations. The Tribunal accepted her protest as an appeal against the determinations. Ms. Reynolds’ testimony establishes she called the Tribunal because her biweekly claims for benefits continued to be denied and she could never get her UI call center to tell her what she needed to do to stop the denials. 

ABLE TO AND AVAILABLE FOR WORK ISSUES

Ms. Reynolds uses an Anchorage post box address, but she lives in the Mat-Su Valley.

Effective August 2, 2000, Ms. Reynolds established an unemployment insurance benefit year beginning date. She last worked for Cream Puff Auto, Inc., in Anchorage. She worked there as an administrative clerk from March 1987 to July 28, 2000. The employer scheduled her for 40 hours of work per week on Mondays through Fridays. The employer paid her $10.00 per hour.

Ms. Reynolds quit work after the employer gave her an ultimatum to reduce absences. She had missed work because stress caused her inflammatory bowel disease to intensify, and she lacked child care for her three children ages 13, 11, and 9 years old.

After quitting work, Ms. Reynolds obtained a State of Alaska business license, a Mat-Su Borough business license, and a background check by the Alaska State Troopers that allowed her to operate as a self-employed child care provider in her home. 

So far Ms. Reynolds has had only one paying customer for her child care business. The State of Alaska paid her $368 for caring for a child in August and $365 for caring for the child in September. She currently provides only sporadic after school care for the child of about three hours per day. Ms. Reynolds considers full-time child care pays her $433.00 per month, and part‑time pays her $250.00 per month. As of the hearing date, Ms. Reynolds is attempting to secure two additional children for her business.

On October 3, 2000, Ms. Reynolds applied for full-time work as a teller with the National Bank of Alaska. She would have accepted $8.00 per hour to start the job. However, she has not been offered work.

Ms. Reynolds is also interested in data input work or work as a horticultural laborer. She can and will work 8:00 a.m. to 5:00 p.m. on Mondays through Fridays.

Ms. Reynolds did not seek work as an employee prior to October 3, because she needed to operate her child care business and she needed to be home with her own children. One of her children was having trouble in school, but by the first of October he had stabilized and no longer presented a barrier to her working full‑time as an employee.

If Ms. Reynolds secures work as an employee, the child she cares for in her child care business will have to go elsewhere. Ms. Reynolds’ oldest child will come home from school and take care of himself. She will place her youngest two children in child care.

Ms. Reynolds notes that on her claims for weeks of benefits she always answered that she was able to work. She emphasizes that her inability to work due to medical problems was related to the atmosphere at her former workplace, and not to her health in general.

Exhibit 6 is a copy of a UI call center medical report completed by Ms. Reynolds’ doctor in Anchorage. Dr. Cuthbert signed the report with a signature dated “8/16/00.” Dr. Cuthbert writes Ms. Reynolds is able to work full-time. Dr. Cuthbert notes:

The nature of her bowel disease is such that she may occ’ly [occasionally] get exacerbations at which time it may be difficult to work.

When Ms. Reynolds’ own vehicle has been unavailable, she has had access to transportation provided by others. Transportation problems have not prevented her from working.


PROVISIONS OF LAW
TIMELINESS OF APPEAL ISSUE

AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360 , 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made.   However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151 provides, in part:

(a)
An interested party may file an oral or written appeal from a determination or redetermination issued under AS 23.20 and this chapter. The appeal may be filed in person, by mail, or by telephone. An oral or written protest indicating a desire to appeal is an appeal to a referee or the commissioner.

ABLE TO AND AVAILABLE FOR WORK ISSUES

AS 23.20.378 provides, in part:PRIVATE 

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350 provides:

(a)
A claimant is considered able to work if the claimant

is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience. A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.

(b) A claimant is considered available for suitable work for a week if the claimant . . . 

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.

CONCLUSION

TIMELINESS OF APPEAL ISSUE

A protest to a UI call center against a determination constitutes an appeal (8 AAC 85.151(a)). A UI call center failed to recognize Ms. Reynolds’ September 27 protest as an appeal. Ms. Reynolds apparently made other protest calls that were also not recognized as appeals. Giving her the benefit of the doubt, her appeal is accepted as if timely filed.

ABLE TO AND AVALABLE FOR WORK
Ms. Reynolds’ health problem reflected conditions existing until she quit her last work effective July 28, 2000. She has satisfied able to work requirements since establishing her benefit year beginning date of August 2, 2000. The able to work determination will be reversed.

Self-employment and the need to be home with her own children prevented Ms. Reynolds from being available to accept full-time work in August and September. The issue becomes whether she satisfied available for work requirements after she became willing to accept full-time work in the first week of October.

In Arndt v. State of Alaska Department of Labor, 583 P. 2nd 799 (Alaska 1978), the Alaska Supreme Court held the burden to provide sufficient evidence showing a claimant is not attached to a substantial field of employment is upon the call center. The call center did not provide evidence to show Ms. Reynolds’ willingness to accept bank teller, data processing, and horticultural laborer work does not extended to a substantial field of employment in her labor market. Lacking evidence to the contrary, Ms. Reynolds’s willingness to accept full-time work in those types of employment satisfies availability for work requirements. The availability for work determination will be modified.

Availability for work is determined on a weekly basis. Ms. Reynolds’ continued pursuit of self-employment and work as an employee require follow-up monitoring of her general availability for work by her call center. The matter will be remanded to Ms. Reynolds’ call center for review.

DECISION
TIMELINESS OF APPEAL ISSUE

Ms. Reynolds’ appeal is accepted as if timely filed.

ABLE TO AND AVAILABLE FOR WORK ISSUE

The August 17, 2000 able to work determination is REVERSED. Ms. Reynolds is allowed benefits beginning with the week ending August 5, 2000 through the week ending November 11, 2000, if she is otherwise eligible.

The August 17, 2000 available for work determination is MODIFIED. Ms. Reynolds is denied benefits beginning with the week ending August 5, 2000 through the week ending September 30, 2000. She is allowed benefits beginning with the week ending October 7, 2000, if she is otherwise eligible.

Ms. Reynolds’ availability for work following the November 1, 2000 hearing date is REMANDED to her call center for review under AS 23.20.378, as the call center determines is necessary. Review under AS 23.20.378 applies to all aspects of Ms. Reynolds’ ability and availability for work.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 11, 2000.








Stan Jenkins







Hearing Officer

