FOX, Joyce
00 2062
Page 2

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  00 2062    Hearing Date:  November 7, 2000

CLAIMANT:
EMPLOYER:
JOYCE FOX
ARMY AIR FORCE EXCHANGE

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Joyce Fox
Lois Esposito

ESD APPEARANCES:
None

CASE HISTORY

Ms. Fox timely appealed a determination issued on October 17, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Fox worked for the Army/Air Force Exchange Service (AAFES) from October 1, 1999 to October 4, 2000. Her last day of work was on September 7, 2000 when she worked only 2 hours. She was originally hired as a stocker in the PX. In January 2000, she hurt one of her knees on the job and was reassigned to cashier work. At the time she left, she worked approximately 30 hours per week as a cashier in a gas station. She earned $8.49 per hour.

After she hurt her knee in January, Ms. Fox could no longer work in her stocker position. She believed the injury was work related, but toward the end of her employment the employer's insurer contraverted her claim for workers compensation benefits. Her knee kept bothering her, even though she worked in a gas station kiosk where she could sit on a stool. However, the floor of the kiosk was concrete and still bothered her knee when she was required to move around. Her knee bothered her on and off and it became worse in September 2000, to the point she left work on September 7 and never returned. She could hardly walk at the time. Her physician ordered her not to work from September 11, 2000 to October 13, 2000. On October 13, she knew she would be due back at work unless she had another order from her doctor. She decided to quit work and move to Georgia where her husband lives. She felt she should have his help while she underwent knee surgery that her doctor was urging her to have.

Ms. Fox left Anchorage for Georgia in late September. She did not stay there, but was planning to when she left. She had lived away from her husband about one year before going to be with him. He lives and works in Georgia. They have a 14 year-old son who had been living with Ms. Fox in Anchorage.

Ms. Fox is a large woman and she also had discomfort from constantly bumping her body against the furnishings in the small kiosk in which she worked. The kiosk is about 5' by 10' in size. The only alternative to working in the kiosk was bussing tables in a cafeteria, according to the employer representative. Ms. Fox felt she could not perform the bussing work because of her knee situation. Her doctor did not advise her to quit work, but he did advise she get surgery to repair a torn meniscus. Ms. Fox had no benefits in the part-time job for AAFES. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

AS 23.20.385 provides, in part:


(a)
Work may not be considered suitable and benefits may not be denied under a provision of this chapter to an otherwise eligible individual for refusing to accept new work under any of the following conditions:


(b)
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and other factors that influence a reasonably prudent person in the claimant's circumstances.


CONCLUSION
The first question before the Tribunal is whether Ms. Fox’s cashier position was suitable. In light of her continuing knee problems and other physical difficulties, I hold that it was not. She also sought other alternatives, such as transfers with the employer prior to leaving work. The position she was in was the last alternative the employer offered.  In Wescott v. State of Alaska, Dept. of Labor, Case No. S-08688, Op. No. 5241, February 18, 2000, the Alaska Supreme Court stated, in part:

[P]hysical ability does not necessarily establish work‑suitability in the case of a worker with an existing health problem since -- according to the department’s policy manual -- ‘[i]f accepting work is detrimental to the claimant’s health, or if the claimant’s health or physical condition prevent the claimant’s performing the work, there is no issue under [the waiting-week disqualification] statute.’ ‘Suitability’ is thus an inquiry that encompasses more than short-tem physical capability.  A claimant may be ‘capable’ of performing a particular job and yet be ‘unsuited’ for it.  As we stated in Lucas v. Anchorage Police and Fire Retirement Board, ‘although someone . . . is not suited for work . . . he [may] nonetheless [be] capable of performing it.’. . .  To find suitability[,] the hearing officer was required to consider not only Wescott’s ‘physical fitness’ for the job, that is, whether he was capable of performing roustabout work, but also any detriment that the work might cause to Wescott’s undisputed physical impairment, club feet. . . .

Cases in other jurisdictions support this distinction, between capability and suitability.  For example, in Israel v. Bally’s Park Place, Inc., a closely analogous case, a New Jersey appellate court reversed the denial of benefits to a casino employee whose work environment threatened her recovery form alcoholism.  The court held that Israel qualified for benefits even though her physician had released her back to work.

[Wescott’s] medical release addressed the issue of Wescott’s physical ability to perform roustabout work, not the risks that this work might pose to his club feet.  In fact, . . . Dr. Mason expressed reservations about the potential harmful effects that roustabout work might have on Wescott’s congenital condition, emphasizing that ‘it would be in [Wescott’s] best interest to pursue more of a position that did not require standing so long, ambulating on hard or uneven surfaces, etc.’ . . .

[T]he hearing officer confined her consideration to the issue of physical capacity.  The hearing officer made no separate findings concerning -- and evidently failed to consider independently -- the risk that roustabout work might have adverse effects on Wescott’s impairment, thereby rendering the work unsuitable despite his physical ability to perform it. . . 

A worker is always free to quit unsuitable work.  And in the case of a worker who suffers from a physical disability, work ‘is unsuitable when it is detrimental to the claimant’s health.’

[U]nder AS 23.20.385(b), the hearing officer was required to evaluate the significance of the risk of harm that roustabout work posed to Wescott’s condition by objectively inquiring whether ‘a reasonably prudent person in [Wescott’s] circumstances’ would have continued work as a roustabout.

Ms. Fox's work had become unsuitable for her because of her physical problems making it increasingly difficult to do the work. In addition, she quit work with plans to move to be with her husband. Under Section 23.20.379 (c)(2), moving to be with a spouse provides good cause for leaving work. Since the work had become unsuitable and Ms. Fox had good cause to quit work, the disqualifying provisions of the statute do not apply. 

DECISION
The determination issued on October 17, 2000, is REVERSED.  Benefits are allowed under AS 23.20.379 for the weeks ending September 16, 2000, through October 21, 2000, if Ms. Fox is otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 17, 2000.








Stephen Long








Hearing Officer

