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CASE HISTORY

Mr. Elliott timely appealed a determination issued on October 16, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Elliott worked for Secorp Industries Partnership during the period March 1998 through June 30, 2000. He earned $13 per hour for full-time work as a shop/repair technician. Mr. Elliott’s employment ended on or about August 14, 2000. 

On July 1, 2000, Mr. Elliott began an approved four-week vacation in the Lower 48. He and his wife drove to Georgia. Prior to leaving, Mr. Elliott had asked in May for the time off and was told he could only have two weeks. On June 30, the employer agreed after discussion with Mr. Elliott to grant the additional time off. The employer stressed the importance for Mr. Elliott to return on time and how his extended absence had an affect on the business.

On July 31, Mr. Elliott contacted the employer to advise he would be a week late in returning to work. He had gotten a late start out of Georgia, which put him one week behind schedule. On August 7, Mr. Elliott again notified his employer it would be another day before he would return. On August 8, Mr. Elliott called and stated he would be in later that day. He failed to show up for work until August 9.

According to Mr. Patterson (manager), each time Mr. Elliott called he left a message with the answering service. Mr. Elliott contends he spoke directly with Mr. Patterson on or about August 8. 

Mr. Patterson does not recall that conversation or ever talking to Mr. Elliott until he (Mr. Elliott) came into work after his vacation.

On August 9, Mr. Elliott met with Mr. Patterson. During the conversation, Mr. Patterson explained the importance of communication and returning to work on time. Mr. Elliott said very little during the meeting. Both men agree that Mr. Patterson told Mr. Elliott to go home for a few days and he (Mr. Patterson) would call on Friday. Mr. Patterson requested Mr. Elliott turn in the shop keys. Mr. Patterson recalls stating that he expected 

Mr. Elliott back to work on Monday. Mr. Elliott did not recall that statement.

Mr. Patterson called Mr. Elliott on August 11 and left a message on the Elliotts’ recorder. Mr. Patterson contends he told Mr. Elliott to be at work on Monday, August 14. Mr. Elliott and his wife both contend the message only indicated he (Mr. Patterson) would call Mr. Elliott the following week.

Mr. Elliott failed to contact the employer after leaving the work site on August 9 and after hearing the phone message on August 11. He assumed when he failed to hear from Mr. Patterson that he was fired. Mr. Elliott did not contact the employer to verify that belief. His only contact was in mid-October to obtain information about hazardous materials classes he had attended. The employer initiated the work separation information on October 21, 2000.

The employer did not intend to discharge Mr. Elliott on August 9; he was going to be given a written reprimand on August 14 when he was scheduled to return to work. The employer felt justified in terminating him on August 9 but chose not to because he was a valued employee with a significant amount of employer dollars invested in his training.

Mr. Elliott left Georgia on or about July 26 or 27 to return to Alaska. It took the Elliotts eight days to get to Georgia from Alaska. It took just as long to return. Mr. Elliott knew he had to be at work on July 31. He provided no reasonable explanation for his failure to delay his departure from Georgia. Mr. Elliott opted to contact his employer about the delay through the answering service. He did not contact Mr. Patterson directly to discuss the delay because he and his wife were busy driving during the daytime hours. Mr. Patterson used a cell phone when he did call the employer.


PROVISIONS OF LAW
AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
The hearing record contains discrepancies in the findings regarding the telephone conversations and messages. However, the Tribunal need not resolve those discrepancies as there is sufficient evidence to make a decision in this matter.

Before a decision can be made regarding Mr. Elliott’s eligibility for benefits under AS 23.20.379, it must be decided whether he quit his job or if he was discharged.

If both parties are unwilling to continue the employer/employee relationship, the one who moves first to sever the relationship is the moving party. Where a worker's separation results from a discussion between the worker and the employer, the moving party is the party who during the discussion, through words or actions, severed the employer/employee relationship.  

The employer’s action of suspending Mr. Elliott on August 9 and taking his keys would leave a reasonable and prudent individual to believe his employment was in jeopardy. While it remains unclear whether he failed to show up for work on August 14 or misunderstood the voice message on his recorder, Mr. Elliott was effectively removed from his employment by the employer. Therefore, this work separation will be decided on the basis of a discharge.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." In Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

In Risen, the Commissioner also held when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

"An employer has the right to expect...that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." In Matthews, Comm'r Dec. 88H-UI-114, July 28, 1988.

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work."  In Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

As noted in the cases cited above, the employee has an obligation to abide by his employer’s rules and requirements. Mr. Elliott knew that his four-week vacation period was granted under duress. He was expected back at work by July 31. Mr. Elliott chose to remain in Georgia knowing he could not make it back to work on time.

Finally, Mr. Elliott’s lack of concern over his continued employment, as shown by his failure to contact the employer during the week of August 14, establishes a wilful disregard of the employer’s interest.

Although the employer did not terminate Mr. Elliott specifically for his late return, the events leading up the work separation establish Mr. Elliott acted willfully against his employer’s interest. Misconduct has been shown in this matter.

The disqualification period begins with the first week of unemployment and continues for the next five weeks. Mr. Elliott’s unemployment status did not begin until the week of August 6 when he reported to work and was told to go home. The determination under appeal will be modified accordingly.

DECISION
The determination issued on October 16, 2000, is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) for the weeks ending August 12, 2000, through September 16, 2000. Mr. Elliott’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 16, 2000.








Jan Schnell








Hearing Officer

