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CASE HISTORY

Ms. Meyer timely appealed a determination issued on October 5, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Meyer worked for Cook Inlet Tribal Council, Inc. during the period 1996 through September 18, 2000. She earned $10.64 per hour for full-time work as a receptionist. Ms. Meyer’s employment ended effective September 18, 2000. She was given no alternative but to resign as the employer would have initiated her termination.

On September 8, 2000, Ms. Meyer received a call from a member asking to be transferred to the person in charge of the school gift certificate program. Ms. Meyer forwarded the call but received it back when the caller was told the program had ended. The caller asked Ms. Meyer what she knew about the program. Ms. Meyer indicated she did not know anything about it. The caller asked to speak to “Gloria” (Ms. O’Neill, CEO and president). Ms. Meyer responded with, “You know that is our CEO, you know.”

Ms. Lee, Ms. Meyer’s supervisor, contends Ms. Meyer refused to transfer the call to Ms. O’Neill. Ms. Meyer contends she tried to transfer the call but Ms. O’Neill was not answering (her voice mail was on). She contends the caller did not want to leave a voice mail message. There is no dispute the caller was upset. The caller believed Ms. Meyer was rude while Ms. Meyer believed the caller was rude.

The caller complained to Ms. Lee about Ms. Meyer. Ms. Lee conducted an investigation by asking Ms. Meyer to provide her side of the conversation. Ms. Lee also spoke to the caller about the conversation. Ms. Meyer contends she tried to transfer the caller to a variety of people but was unable to find someone who could take the call. She contends the caller did not want to leave a message and when asked who was calling, hung up.

Ms. Lee decided that Ms. Meyer had acted inappropriately and opted to discharge her because of a history of complaints.

In August 1999, Ms. Meyer was advised that the employer had received 16 complaints against her. The employer advised her through her performance evaluation that she needed to improve and that training would be provided. Ms. Meyer completed that training (diplomacy and tact) by the end of 1999.

Ms. Lee provided a list of counselings that had taken place since October 1999. However, some of the incidents were for reasons not related to Ms. Meyer’s discharge and will not be considered in this decision. Ms. Lee received a customer complaint against Ms. Meyer in November 1999 but did not discuss it with her.

The following is a list of complaints received by the employer and discussed with Ms. Meyer.

December 10 – A SCF (South Central Foundation) employee that worked along side Ms. Meyer felt Ms. Meyer “jumped” on her and that Ms. Meyer was telling her what to do. Ms. Meyer was warned not to tell the SCF employee what to do. The incident did not occur again.

April 2000 – Ms. Lee began team meetings with Ms. Meyer and her co-receptionist (Tina) to try to get the two women to get along with one another.

April 18 – Ms. Lee requested that Ms. Meyer keep comments to herself. Ms. Meyer would make occasional comments under her breath, which were sometimes overheard.

June 29 – Ms. Lee received a complaint that Ms. Meyer was rude to a coworker (Chastity). Chastity accused Ms. Meyer of being loud and that she barked at her (Chastity). Ms. Lee counseled Ms. Meyer who agreed to be nice. Ms. Meyer apologized to Chastity for “barking” at her.

July 18 – Both Ms. Meyer and the SCF employee complained about each other to Ms. Lee. Ms. Meyer was upset over the number of breaks taken by Tina. Tina was upset because she believed 

Ms. Meyer was rude. Ms. Lee handled the situation by assigning breaks and lunches.

Ms. Lee tried to ensure the customer was always first. She made signs for the front desk and prepared a desk manual for the proper procedure to handle incoming phone calls. Ms. Lee contends she told Ms. Meyer at least twice a month to take messages if the person was not available to take a call.

The employer and Ms. Meyer agree that the nature of the business results in angry clients on a daily basis. Ms. Meyer believes she received 175 calls per day of which eight to ten were upset callers.


PROVISIONS OF LAW
AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under         AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
The record establishes Ms. Meyer was given no option but to resign. Accordingly, this work separation will be decided on the basis of a discharge wherein the employer bears the burden to show misconduct connected with the work.

It is well established for unemployment insurance purposes that,PRIVATE 


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86. "'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r    Dec. 85H-UI-006, January 22, 1985. "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection." In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962).…

The employer failed to provide direct sworn testimony from any of the complainants. While it is undisputed that Ms. Meyer was warned and counseled about her behavior and demeanor, she denied being rude or refusing to transfer the September 8 caller. It also appears that Ms. Meyer had two complaints from coworkers (other than Tina) that were resolved.

Without more concrete evidence to support the employer’s contention, the Tribunal can only conclude that Ms. Meyer was discharged for reasons other than misconduct connected with the work.

DECISION
The determination issued on October 5, 2000, is REVERSED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending September 23, 2000, through October 28, 2000, if otherwise eligible. The three weeks are restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 29, 2000.
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Hearing Officer

