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CASE HISTORY

Ms. Coy timely appealed a determination issued on October 19, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if she was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Coy worked for Homer Senior Citizens, Inc. during the period April 1, 1997, through October 4, 2000. She earned $9.83 per hour for full-time work as a certified nursing attendant. Ms. Coy’s employment ended about mid-day on October 4.

On October 2, 2000, Ms. Coy met with Ms. Keim, supervising registered nurse, and Ms. Troll, housing manager, to discuss complaints about Ms. Coy that had been received by staff, patients, and family members. Ms. Coy was taken by surprise and was upset over the allegations. When she asked who complained and what the nature of the complaints where, she was told that information was confidential. Ms. Coy was given one example that involved a patient who had grabbed her smock. She believed she acted appropriately.

Ms. Coy was given a written letter that required her signature (Exhibit 11, page 2). The letter outlined what the employer expected from Ms. Coy and placed her in a 30-day probationary period.

At the conclusion of the meeting, the women agreed to meet the following day. On October 3, Ms. Coy requested that she meet 

Ms. Troll alone. She was uncomfortable with Ms. Keim. Ms. Troll asked Ms. Coy if she signed the letter. Ms. Coy indicated she felt like it was signing a blank check and refused to sign it. Ms. Coy also asked what counselor and what type of counseling the employer required of her. Ms. Troll was unable to provide that information. The two women agreed to meet at 10:00 a.m. the next day.

On October 4, Ms. Coy approached Ms. Troll and indicated she was willing to abide by the terms of the letter. However, she did not want to sign it but agreed to have it placed in her personnel file. Ms. Coy contends Ms. Troll indicated that was unacceptable and that she would have Ms. Coy’s termination papers ready in 10 minutes. Ms. Coy left to prepare her work area for her departure.

Ms. Coy returned to Ms. Troll’s office to turn in her keys and time sheet. They agreed on a final paycheck date and Ms. Coy left upset. She then went into the administrator’s (Mr. Lau’s) office to discuss the incident with him.

Mr. Lau reviewed the letter Ms. Coy was requested to sign. He also read a letter prepared and typed by Ms. Coy before the work separation (Exhibit 11, page 1) that included a hand-written note at the bottom. The note reads: “I did not quit, I am not a quitter. I am more than willing to go for counseling in order to keep my job.” 

Ms. Coy contends she told Mr. Lau that she had been fired by 

Ms. Troll. Mr. Lau did not recall Ms. Coy making that comment and had suggested after reading the letters during their meeting that he get Ms. Troll to discuss the issue. Ms. Coy refused that offer and tried telling him that she did not want to sign the letter. 

Mr. Lau told Ms. Coy the letter did not mean she admitted any wrong doing, only that she understood the letter. When Ms. Coy started to go over the events that led up to the final incident, Mr. Lau advised that she should leave. If a grievance were filed, he would be the hearing officer and did not want to take information without Ms. Troll present. Ms. Coy left the work site with her personal belongings and did not return. 

Mr. Lau assumed Ms. Coy had quit when she left his office as she had her personal belongings and refused to have Ms. Troll come into his office to discuss the issue.

Mr. Lau discussed the issue with Ms. Troll and Ms. Keim. He contends Ms. Troll stated to Ms. Coy that she “could” be fired if she refused to sign the letter. Mr. Lau is the only person authorized to hire and/or fire staff. The company does not make it a practice to require its staff to sign disciplinary letters if they choose not to.

The employer has a grievance policy that allows its employees to seek assistance at a higher level of management. Ms. Coy knew 

Mr. Lau had an open door policy yet did not pursue further her belief she had been fired.

Exhibit 10 is a copy of a letter prepared by Ms. Troll on 

October 4, 2000, which references Ms. Coy’s resignation. Ms. Coy did not receive that letter at the time of the work separation. 

Ms. Coy argues Ms. Troll’s letter contains inconsistencies with regard to where their conversation took place (the hallway or in a separate room). Ms. Troll was not available for the hearing as she no longer works for Homer Senior Citizens.


PROVISIONS OF LAW
AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
Before a decision can be made with regard to Ms. Coy’s eligibility for benefits under AS 23.20.379, the nature of the work separation itself must be determined. If an employee has the ability to retain the employment relationship and acts to end it, the work separation is considered a voluntary leaving. If the employer has the ability to retain the employment relationship and acts to end it, the work separation is considered a discharge.

Ms. Coy’s contention that she was discharged is without basis for several reasons. First, it is entirely possible that Ms. Troll did indicate Ms. Coy “could” be discharged and Ms. Coy in her upset state did not clearly hear the comment. Secondly, Ms. Coy refused to have Ms. Troll in the meeting with Mr. Lau. Allowing Ms. Troll into the room would have clarified and possibly resolved the problem/issue.

Finally, Ms. Coy indicated at the bottom of her letter, prepared before she had the final meeting with Ms. Troll, that she did not quit. It is not logical that an employee would write “I did not quit” when she firmly believed she had been fired. Accordingly, the Tribunal concludes Ms. Coy voluntarily left her work. She maintains the burden to show good cause.

"In order for good cause [for voluntarily quitting work] to be shown, it must be established that the worker followed reasonable alternatives to leaving. Although [the claimant] was unhappy with the situation on the job, he made no effort to discuss those with his employer in order that the employer might have some opportunity to adjust the situation." In Dolivet, Comm'r 

Dec. 88H-UCFE/EB-182, August 12, 1988.PRIVATE 

An employee is not able to establish good cause for quitting if she fails to pursue the reasonable alternative of conferring with her employer about her feelings against her manager before she quits work. In Shepard, Comm'r Dec. No. 86H-UI-324, December 10, 1986.

Ms. Coy failed to utilized the employer’s known grievance procedure before leaving her employment. There is every indication Ms. Coy could have retained her employment relationship had she filed a formal grievance or allowed 

Ms. Troll to be part of the meeting with Mr. Lau before leaving. Accordingly, good cause for leaving work has not been shown in this matter.

DECISION
The determination issued on October 19, 2000, is AFFIRMED. Benefits are denied for the weeks ending October 7, 2000, through 

November 11, 2000. Ms. Coy’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 13, 2000.








Jan Schnell








Hearing Officer

