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CLAIMANT
INTERESTED EMPLOYER
MISCHELLE MARTIN-KITTER
NORTHERN DAME CONSTRUCTION INC

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
Mischelle Martin-Kitter
None

ESD APPEARANCES

None

CASE HISTORY

Ms. Martin-Kitter timely appealed a determination issued October 5, 2000 that denied benefits under AS 23.20.379.  The determination held Ms. Martin-Kitter voluntarily left suitable work without good cause.

FINDINGS OF FACT

Ms. Martin-Kitter was employed by Northern Dame Construction Incorporated from April 14, 2000 to August 29, 2000.  She last worked in Valdez, Alaska as a pilot car driver/flagger, earning about $34.69 an hour.  Ms. Martin‑Kitter voluntarily left work.

Ms. Martin-Kitter is the legal guardian of her 72-year-old father, who lives in Wasilla, Alaska in an assisted living facility.  Her father suffers with “traveling stokes” and cries for Ms. Martin-Kitter’s presence when he becomes frightened.  Because of those episodes, Ms. Martin-Kitter requested and was granted three separate indefinite leaves of absence.

During the last leave period that began August 29, 2000, work slowed down.  When Ms. Martin-Kitter called to return to work around the middle of September 2000, she was told work was not available.  She is eligible for rehire.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause . . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.1 (June 1999) states, in part:

Any time a worker leaves employment, whether temporarily or permanently, there is a separation issue.  If a leave of absence is at the employer's request, the issue is a layoff or a discharge, depending upon the circumstances.  If the leave of absence is at the worker's request, there is a voluntary leaving issue.

To establish good cause for leaving work, evidence must be presented to show the reasons for quitting were so compelling or grave as to offer no other reasonable alternative than to quit work on the date chosen.

The Alaska Employment Security Division Benefit Policy Manual VL 155.1 (October 1999) states, in part:

A quit to care for children or others is for good cause if:

The worker has a legal or moral obligation to give the care; and

The worker is unable to give the care by any other means short of quitting. 

In the case of caring for someone who is ill, there is a moral or legal obligation only if the ill or disabled person is a member of the immediate family.  Immediate family is defined as spouse, child, brother, sister, parent, or grandparent.  Only in exceptional cases is the disability of a friend or distant relative a sufficient moral or legal obligation.

The illness of others is good cause for leaving work if:

The illness actually required the worker to be absent from work; and



The worker could not get a leave of absence; or

The nature of the illness was such that a leave of absence would be impractical.  (Hallum, 87H-UI-244, October 27, 1987)

Care for aged parents is a moral obligation.
As a daughter and legal guardian, Ms. Martin-Kitter has a moral and legal duty to care for her ill father.  The father required only Ms. Martin‑Kitter’s presence.  Ms. Martin-Kitter satisfied her moral/legal duties while preserving the employer/employee relationship in the form a leave of absence.  Due to circumstances beyond her control, i.e., lack of work, she was not able to return to work as expected.

Ms. Martin-Kitter temporarily severed the employer-employee relationship with good cause.  She is not subject to the disqualifying provisions under the separation from work law.

DECISION

The October 5, 2000 determination is REVERSED.  Benefits are allowed for weeks ending September 9, 2000 to October 14, 2000 and continuing under AS 23.20.379, if otherwise eligible.  Ms. Martin-Kitter’s maximum benefit entitlement is restored.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on November 16, 2000.


Doris M. Neal

Hearing Officer

