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CASE HISTORY

The employer timely appealed a determination issued on October 5, 2000, that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Mr. Kamholz last worked for Custom Truck Accessory Center during the period January 7, 2000, through August 31, 2000. He earned $11 for full-time work as a “perma tech” installer. Mr. Kamholz was discharged effective August 31 for “erupting in his manager’s face.”

On August 31 at the end of the shift, Mr. Ohmann, manager, approached Mr. Kamholz to see what the delay was on a vehicle. 

Mr. Kamholz could tell Mr. Ohmann was agitated when he came into the shop. Mr. Ohmann asked what the hold up was on the vehicle. 

Mr. Kamholz was hot, tired, and irritated. He got into Mr. Ohmann’s face and told him he was “picky, picky, picky.” The two had words and Mr. Ohmann finally told Mr. Kamholz to “get the f--- out.”

Mr. Ohmann felt he should not have to put up with a worker yelling at him when questioning the progress of a vehicle. The two men had a fairly good relationship, however, Mr. Kamholz did not always agree with Mr. Ohmann’s method of correcting work performance. On occasion, Mr. Kamholz would react angrily when Mr. Ohmann asked to have something done. Mr. Kamholz would always do the work. The two men had never had words before the final incident.

Mr. Ohmann admits that the chemicals Mr. Kamholz was working around can cause irritability. Mr. Kamholz agrees that he was irritable and tired when Mr. Ohmann approached him on August 31.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." In Risen, Comm'r 

Dec. 86H-UI-214, September 15, 1986.

"An employer has the right to expect...that such respect be accorded a supervisor so that a supervisor's authority will not be undermined." In Matthews, Comm'r Dec. 88H-UI-114, July 28, 1988.

The incident that caused Mr. Kamholz’s discharge was isolated and brought about in part due to the chemicals used in the shop. There is no evidence others witnessed the interaction, which might have caused the manager’s authority to be diminished. The incident was strictly between the two men. Although the Tribunal does not condone Mr. Kamholz’s reaction to his manager’s request, his actions did not amount to misconduct connected with the work.
DECISION
The determination issued on October 5, 2000, is AFFIRMED. Benefits are allowed for the weeks ending September 9, 2000, through 

October 14, 2000, if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 16, 2000.
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