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CASE HISTORY

The claimant timely appealed an October 26, 2000 determination that denied benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. McFadden began his last period of work in February 1999. His employment ended October 9, 2000. At the time his glazier position ended, he usually worked Monday through Fridays from 8:00 a.m. to 5:00 p.m. and every other Saturday from 9:00 a.m. to 3:00 p.m. The employer paid him $15.50 per hour.

Exhibit 4 is a facsimile of the October 26, 2000 determination under appeal. The facsimile states, in part:


**** FACTS ****


You were discharged from Replacement Glass Co Inc. You and your employer have agreed that your last day of work was 10‑03-00. You were on a three days workmen's compensation from 10-04-00 to 10-06-00. You returned to work on 10-09-00 without working that day and was discharged for trying to start a fight with the shop foreman. You committed a willful act that indicated an intentional disregard of the employer's interest.


**** CONCLUSION OF FACTS ****


You were discharged by your employer. Because the circumstances involved in your discharge showed a willful disregard of your employer's interest, it has been determined that you were discharged for misconduct in connection with your work.

The October 26, 2000 determination is apparently based on statements an employer representative allegedly provided by telephone or in writing to an unemployment insurance call center. Neither the employer nor the call center had any witnesses appear at the hearing. Statements attributed to either source constitute hearsay evidence.

Exhibit 9 is a copy of a written statement the employer apparently provided to the call center. The statement is dated “10/9/00.” The statement says, in part, that Mr. McFadden:

. . . tried to get our Shop Foreman Mr. Berg to come out in the alley to fight him. He said this in front of me (John Boyt) just as I came into the shop. I fired him on the spot.

Mr. McFadden participated in the hearing under oath. His sworn statements are subject to penalties for perjury. His sworn statements carry more weight than hearsay evidence attributable to nonparticipating employer or call center representatives.

Mr. McFadden’s testimony establishes John Boyt, the employer, fired him for arguing with a supervisor on October 9. Mr. Boyt fired him after he told the supervisor that he did not have to take the supervisor’s “sh-t” anymore. Mr. McFadden was upset because the previous night the supervisor had told other employees that Mr. McFadden would be lucky not to be the next one fired and not have him (the supervisor) follow Mr. McFadden out the door and kick his “a--.” During the October 9 argument, Mr. McFadden never threatened to fight the supervisor.

The supervisor and Mr. Boyt were upset with Mr. McFadden, because Mr. McFadden had been complaining about dangers in the workplace caused by alcohol and illegal drug use. Mr. McFadden was afraid he was going to be injured by company employees under the influence of alcohol, drugs, or a hangover.

Since the employer did not participate in the hearing and challenge Mr. McFadden’s testimony, the Tribunal declined to call witnesses that Mr. McFadden had arranged to testify. Witnesses are not needed to provide repetitious, unchallenged testimony. Since Mr. McFadden’s testimony is unchallenged, this decision need not be more specific about alcohol and drug use affecting the workplace.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(2)
was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).
The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997.

It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.

The evidence brought forward in the hearing establishes Mr. McFadden was fired for discussing threats by a supervisor who disliked him because of his concerns about workplace safety and the use of alcohol and drugs. The hearing record fails to establish the employer discharged Mr. McFadden for misconduct connected with his work.

DECISION
The October 26, 2000 determination is REVERSED. Mr. McFadden is allowed benefits beginning with the week ending October 14, 2000 through the week ending November 18, 2000, if otherwise eligible. The reduction of his maximum payable benefits is restored. The determination will not interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 22, 2000.
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