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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

PO BOX 107023

ANCHORAGE, ALASKA 99510-0723

APPEAL TRIBUNAL REOPENING DECISION

Docket No. 00 2132

CLAIMANT:
EMPLOYER:
MARK F MCFADDEN
REPLACEMENT GLASS CO INC


CASE HISTORY
The claimant appealed an October 26, 2000 separation from work determination. The determination denied the claimant benefits under AS 23.20.379 holding the employer discharged him for misconduct connected with his work. The claimant participated in the November 21, 2000 hearing. The employer failed to participate.

The Tribunal issued decision 00 2132 on November 22, 2000. The decision reversed the determination under appeal and granted benefits to the claimant. The employer subsequently requested reopening of the hearing. The Tribunal has now obtained the hearing file from storage in Juneau. The following reopening decision is based upon the employer’s reopening request and the hearing file.


FINDINGS OF FACT
On October 30, 2000, the claimant timely appealed the October 26, 2000 notice of determination that is the subject of hearing 00 2132. On November 7, 2000, Tribunal docketing personnel mailed notices of hearing and Exhibits 1 through 12 to the correct addresses of the claimant and the employer.

The notices of hearing advised the claimant and the employer that the Tribunal would conduct a separation from work hearing on November 21, 2000. The instructions on the back of the hearing notices warn, in part:


IF YOU DO NOT ATTEND

If you are the person who appealed and you do not attend the hearing, the Hearing Officer may dismiss the appeal or uphold the appealed decision. If you are not the person who appealed and you choose not to attend, the hearing will proceed, and you will not have a later chance to present your case.

Exhibits 1 through 12 contain statements the claimant and employer made to an unemployment insurance call center. The exhibits show the claimant and employer provided conflicting contentions regarding why the claimant’s job ended. The claimant contended the employer discharged him as he was confronting a coworker about threats and statements that the coworker had made against him. The employer contended he fired the claimant when the claimant tried to get the coworker to step outside the business and fight.

The claimant participated in hearing 00 2132 on November 21, 2000. The employer did not appear for the hearing.

Because the employer no-showed on November 21 and thus left the claimant’s sworn statements unchallenged, the Tribunal did not allow the claimant’s witnesses to testify in support of the claimant. Repetitive, unchallenged testimony is not necessary for the hearing record.

Sworn statements provided during a hearing and subject to confrontation, cross-examination, and penalties for perjury generally carry more weight than unsworn hearsay evidence such as that provided on Exhibits 1 through 12. The claimant’s hearing testimony carried more weight than the employer’s hearsay allegations.

On November 22, 2000, the Tribunal issued decision 00 2132. The decision concluded the employer did not discharge the claimant for misconduct connected with his work. Decision 00 2132 reversed the call center determination under appeal.

On December 11, 2000, the employer faxed the Tribunal a memo requesting reopening of hearing 00 2132. In the memo, the employer reemphasized the discharge reasons attributable to the employer in Exhibits 1 through 12. The employer did not identify any reasons beyond the employer’s control that prevented the employer from participating at the November 21, 2000 hearing.


PROVISIONS OF LAW
AS 23.20.420 provides, in part:


(a)
Each party shall be promptly given a reasonable opportunity for fair hearing.


(b)
The department shall adopt regulations governing the manner of filing appeals and the conduct of hearings and appeals consistent with the provisions of this chapter.

8 AAC 85.153 provides, in part:


(f)
If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control.


CONCLUSION
The employer has not identified circumstances beyond its control that prevented it from participating at the November 21, 2000 hearing. Exhibits 1 through 12 provided the employer notice that the claimant was likely to oppose the employer’s contentions. The employer was given a reasonable opportunity for a fair hearing under AS 23.20.420 and has not identified circumstances that allow reopening the hearing under 8 AAC 85.153(f). The employer’s reopening request must be denied.


DECISION
The employer's request for reopening is DENIED.  Benefits remain allowed as shown on the determination under appeal.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 4, 2001.








Stan Jenkins








Hearing Officer

