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CASE HISTORY AND FINDINGS OF FACT

The issue presented in this matter is whether an untimely appeal filed by Mr. Brown from several determinations can be accepted under AS 23.20.340 and 8 AAC 85.151.

On October 30, 2000, Mr. Brown filed an appeal against three determinations:

· One determination, dated September 22, 1994, denied him benefits under AS 23.20.379.

· The second, dated November 28, 1997, denied him benefits under AS 23.20.387.

· The third, consisting of several notices, dated November 28, 1997, held him liable for the repayment of benefits and for a penalty.

The Employment Security Division mailed all three determinations to Mr. Brown’s address of record, P.O. Box 202393, Anchorage, AK  99520-2393. This is actually the mailing address of his sister, Emma Brown. He would use this address whenever he was out of Anchorage, and Ms. Brown would forward the mail to him. Ms. Brown’s address is the “central address” for all family members who are out of town.

Approaching first timeliness of the September 22, 1994 determination, Mr. Brown does not recall having received this determination. He does recall, however, noting that his maximum payable benefits had decreased more than it should have considering the benefits he had received. He went to the Anchorage unemployment office, and learned that the Employment Security Division believed that he had quit his employment with Allvest, Inc. When he protested that he had not quit, he was asked to complete some paperwork, and was told that the matter would be investigated.

After a couple weeks, Mr. Brown returned to the office because he had not heard anything further. The representative told him that the office had not gotten to it yet. After another couple of weeks, he returned again to the office. This time he had received “something that said I had so long to appeal.” Testimony, Mr. Brown. He told the representative that he had already appealed the denial. The representative told him that the paper he received was “just normal,” and that “Juneau would contact me.” He received no contact from Juneau. He then gave up because he was “disgusted.”

Regarding the timeliness of the November 27, 1997 determinations, Mr. Brown does not recall having received any of them. He moved to Blaine, Washington on December 9, 1997. Ms. Brown should have forwarded any mail sent to him. She, however, had physically moved from one residence to another. Mr. Brown testified that she moved around the time that the determination was mailed to him.

Ms. Brown’s testimony regarding her move and her mailing address conflicted within itself, and with Mr. Brown’s testimony about when his sister had moved. Ms. Brown initially testified that she had moved around November 28, 1997, the date the determinations were mailed. She then, several times, testified that she moved on February 26, 1997. The following is an excerpt from her testimony regarding her mailing address (H = Hearing Officer; B = Ms. Brown):

H:
So, you moved on February 26, 1997. Now, prior to that your address was post office box 202393?

B:
Hm-hm (affirmative response)

H:
Okay. And what was the address after you moved?

B:
After that it was 1051 W. 25th.

H:
When did that address become effective?

B:
February 26, 1997.

H:
I had got the impression from what you had said earlier that there was a period of time during which you were not getting mail?

B
Yes.

H
How long was that?

B
About a month or so.

H
When you moved on February 26, 1997, or thereabouts, did you give a change of address notice with the postal service?

B
After I obtained my post office box, yes.

H
After you obtained your post office box?

B
Yes.

H
So you’re mailing address, in February 26, 1997, you changed from this post office box to another post office box? 

B
Basically what happened is I lost the post office box because I didn’t have funds to pay for it. So, then when I got the funds, I obtained it again.

H
Did you ever receive mail at 1051 W. 27th?

B
No.

H
When did you obtain the new post office box?

B
I guess it was about a month after that. I really don’t remember . . .


. . .

B
Before I got my post office box, I was getting mail for him.

Ms. Brown does not recall receiving any mail for Mr. Brown after she got her post office box back. Had she received any, she would have forwarded it to him. Ms. Brown next moved in April 1999. It is not known if her mailing address changed.

Catherine Miller is an investigator with the Employment Security Division. Her records show that a letter was mailed to Mr. Brown on December 17, 1998. The letter was mailed to the P.O. Box 202393 address. There is no record that it was returned by the postal service. On April 23, 1999, a certified letter was mailed to Mr. Brown at the P.O. Box 202393 address. The letter was returned by the postal service on June 15. The envelope was stamped, “unclaimed/refused.”

On November 19, 1999, a letter was mailed to O’Brien Resources, an employer, to obtain a current address for Mr. Brown. O’Brien Resources responded with an address for Mr. Brown of 5464 Salish Road, Blaine, Washington. On November 26, this address was input into the Employment Security Division computer. Exhibit 15, page 1. According to Ms. Brown, the computer would then automatically resume sending overpay statements to the new address each month. There is no record that the Postal Service has returned any of these statements.

Further, Ms. Miller’s records show that Ms. Vicki Campbell has filed a small claims action. Ms. Miller opined (she had no copies to verify) that Ms. Campbell would have mailed letters to Mr. Brown about the small claims action.

Mr. Brown implied that he had not received any of the overpay statements or any letters about a small claims action.

Previously, a hearing had been scheduled for January 10, 1996 to take testimony about the separation of Mr. Brown from his employment with Spenard Builder’s Supply, Inc. Mr. Brown did not attend the hearing, and the Appeal Tribunal issued a default dismissal. App. Trib. Dec. 95 3442, January 10, 1996. On January 11, Mr. Brown requested reopening, saying that he had not received a notice of the hearing. On January 22, the Tribunal mailed Mr. Brown a request for additional information. On March 6, having received no response, the Tribunal denied Mr. Brown’s request to reopen. The Tribunal held that Mr. Brown had not overcome the presumption that the Postal Service would have timely delivered mail to him. App. Trib. Dec. 95 3442, March 6, 1996.

On May 6, Mr. Brown then took an appeal to the Department of Labor, saying, “I thought about just letting it go thinking there is nothing I can do.” The Commissioner denied Mr. Brown’s appeal as untimely filed. The Commissioner said, “It is obvious (Mr. Brown) did not file the appeal timely simply because he had at some point given up the cause. Such is not a reason beyond his control for the late appeal.” Comm’r. Dec. 95 3442, June 11, 1996.

STATUTORY PROVISIONS

AS 23.20.340. Determination of claims.

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151. Filing of appeals.

An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION

Once a notice has been properly mailed to an individual's last known address, the Department has discharged its "notice" obligation. The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period. Andrews, Comm'r. Dec. 76H-167, Oct. 8, 1976; aff'd Andrews v. State Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. 1st J.D., April 13, 1977). There is a rebuttable presumption that a notice placed in the mail will be timely delivered. Rosser, Comm'r. Dec. 83H-UI-145, June 15, 1983.

The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department.  Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).

It is clear from Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice. If the delay is short, the claimant need show only some cause; for longer delays, more cause must be shown. Borton v. Emp. Sec. Div., Super. Ct., 1KE-84-620 CI, (Alaska, October 10, 1985).

If the Department were to accept an appeal, whenever filed, simply on an appellant's assertion that he did not receive the determination, the statutory appeal period would become a meaningless requirement. An appellant cannot be held to any standard of timeliness, if he need only state that he did not receive the determination. Berger, Comm'r Dec. No. 9224196, April 16, 1992. Jones, Comm'r Dec. 9225322, July 6, 1992. Only if it can be shown that some circumstances occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can the presumption of timely delivery be overcome. Whitlock, Comm'r Dec. No. 9229240, March 17, 1993.

The failure of a party's agent or employee to act is not such a circumstance [to grant reopening]. Anderson, Comm'r Dec. 84H-UI-186,July 20, 1984.

The appeal from the voluntary leaving determination was filed six years after the Employment Security Division mailed it to Mr. Brown. Mr. Brown testified that he had received it, and that he went into the unemployment insurance office and appealed it. When he did not receive any response, he got disgusted.

There is no record that Mr. Brown ever filed an appeal against this determination in 1994. A determination was issued, and it is possible that Mr. Brown had completed some paperwork before the determination was issued, and presumed then, or now believes, this was an appeal. Even if, however, Mr. Brown had filed an appeal, he made no efforts to ensure the appeal was completed. Rather, he got disgusted and gave up. It is the responsibility of an appellant to ensure the prosecution of his appeal. “Disgust” is not a circumstance allowing the appeal period to be extended. See, Brown, Comm’r. Dec. 95 3442, June 11, 1996. Further, one of the criteria for the extension of an appeal period is that the state suffer no prejudice. Borton, supra. To allow an appeal after six years would cause the state substantial prejudice in that a claim that old would have to be recreated entirely.

The appeal from the misrepresentation determination was filed three years after the Employment Security Division mailed it to Mr. Brown. Mr. Brown contended that he had never received it, the determinations of liability, any of the overpay notices mailed to the Anchorage address or later to the Blaine address, or any correspondence about a small claims action.

The determinations were mailed to Mr. Brown to the post office box address of his sister. He testified she moved around that time. She, at first, seemed to agree, but in later testimony affirmed several times that she had moved in February 1997, nine months earlier. Still later, she testified that, before she obtained her post office box back, she received mail for Mr. Brown, and forwarded it to him, to Blaine. She testified, however, that she lost the post office box in February 1997, when she moved. Mr. Brown did not move to Blaine until November 1997. If he did not move to Blaine until November, Ms. Brown could not have forwarded mail to him in Blaine before she got her post office box back. Ms. Brown’s testimony is simply not credible because of its internal inconsistencies. 

Mr. Brown entrusted his mail to his sister, in effect, his agent. If she had the same post office box, then it must be presumed that she received it. Once received at that address, it came under Mr. Brown’s control, whether he personally received it or not, and the appeal period cannot be extended.

On the other hand, if she obtained a new box, then it is quite possible she did not receive it. Even if she had put in a change of address, the post office may not have forwarded mail after that length of time. It is also possible that, whoever then had the box, did not send it back. The possibility that someone else then had Ms. Brown’s original post office box is supported by the certified letter that was returned as unclaimed or refused. It is unlikely that a person would not accept a certified letter addressed to someone else. The appeal cannot be dismissed in that case.

Nonetheless, Mr. Brown was put on notice of the overpay, at least, by November 1999. Several notices of overpay would have been sent to him thereafter. None of these were returned. It must, again, be presumed that those notices were received at that address. Simply contending that something was not received is insufficient to hold that it was not. See, Berger and Jones, supra. Once having been put on notice of the overpayment, it became Mr. Brown’s affirmative duty to follow up, determine the cause, and then appeal. Mr. Brown did nothing until nearly a year later.

The fact that Mr. Brown has not established that he did not receive the overpayment statements raises the question of the credibility of his prior testimony that he had not received any of the other mailings. A notice of hearing was mailed to his address of record on January 10, 1996. This was before Ms. Brown allegedly moved and had trouble with her mail delivery. Yet, Mr. Brown contends that he did not receive it. Determinations that affected his benefits were mailed to him to his address of record in November 1997. Yet, he contends he did not receive them. Overpayment statements were mailed to him in 1999. Yet, he contends he did not receive them. It appears that Mr. Brown receives those things that he wants to, but does not receive those that he does not want to.

Mr. Brown has not established that a circumstance beyond his control prevented him from appealing the November 28, 1997 determination timely.

DECISION

Mr. Brown’s appeal from the notices of determination issued on September 22, 1994 and November 28, 1997 are DISMISSED.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska on December 4, 2000.


Dan A. Kassner


Hearing Officer

