RHYNER, Jeffrey W.
Docket No. 00 2185
Page 5

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 00 2185

Hearing Date: November 22, 2000

CLAIMANT:
EMPLOYER:
JEFFREY W RHYNER
AK BROADCASTING COMMUNICATIONS

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Jeffrey Rhyner
Jennifer Hayes


ESD APPEARANCES:
None

STATEMENT OF THE CASE

On November 6, 2000, Mr. Rhyner timely appealed a notice of determination that denied unemployment insurance benefits pursuant to AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Rhyner filed a new claim for unemployment benefits on October 1, 2000. The Employment Security Division determined that he was eligible to receive benefits. His excess earnings amount is $260.66.

Mr. Rhyner began working for Alaska Broadcasting Communications on November 10, 1999. He last worked on September 20, 2000. At that time, he normally worked 40 or more hours per week, and earned a guaranteed salary of $1,000.00 per month, plus 15% commission on his sales. Mr. Rhyner sold commercial time for use on the company’s radio stations. Alaska Broadcasting Communications paid Mr. Rhyner through September 21. Mr. Rhyner earned $3.00 in commission the last week of his employment.

John Speeney, the Sitka station manager, discharged Mr. Rhyner because he believed Mr. Rhyner was dealing drugs in the station’s parking lot. Mr. Speeney did not attend the hearing to give testimony regarding what he saw. Jennifer Hayes, the business manager, testified that Mr. Speeney told her that he saw a van pull up beside the station building. Mr. Rhyner went to meet it. Mr. Speeney stepped outside, and saw something being exchanged. Ms. Hayes knew no other facts of the matter.

The day before he was discharged, Mr. Rhyner had spoken with a friend and customer, Gary Hagg (ph.). Mr. Hagg had a headache, and Mr. Rhyner told him there was some Tylenol® in the glove compartment of his car. Mr. Rhyner feels Mr. Speeney may have seen Mr. Hagg getting the pills from his car.

Mr. Rhyner has never sold drugs. On occasion, a customer will drive up to the back door, and Mr. Rhyner will meet the customer and discuss business while smoking cigarettes. He feels that Mr. Speeney has been trying to discharge him since Mr. Speeney became manager.

Exhibit 6 is a record of a telephone conversation between the station manager (not further identified) and a representative of the Employment Security Division. On page 2 of this exhibit there is written the comment that Mr. Rhyner had been previously warned regarding drugs. Mr. Rhyner often visits elderly shut-ins with his wife. Mrs. Rhyner works for an organization that visits and helps shut-ins. One of these clients accused Mr. Rhyner of stealing some prescription drugs. Mr. Rhyner did not steal the drugs.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

The only evidence presented by the employer is hearsay. Uncorroborated hearsay evidence must normally be given less weight than that of the sworn testimony of eyewitnesses to an event. Only if first-hand testimony is clearly not credible, should hearsay statements be considered more reliable. Weaver, Comm'r. Dec. 96 2687, February 13, 1997.

The evidence, even as presented by the employer, is insufficient to hold that Mr. Rhyner committed misconduct connected with his work. Mr. Speeney may have seen something, but it is unknown what it was. Mr. Speeney did not attend the hearing to testify to what, if anything, he saw. Mr. Rhyner testified that occasionally he and a customer would smoke cigarettes outside while discussing business. Mr. Speeney could have seen a package of cigarettes being exchanged.

Mr. Rhyner testified that he has not and did not deal in drugs. There is no evidence to refute that testimony.

It is the conclusion of the Appeal Tribunal that Mr. Rhyner was discharged for reasons that Alaska Broadcasting Communications has not established constituted misconduct in connection with his work.

Under AS 23.20.379, a denial of benefits begins with the first week in which a worker becomes "unemployed." A worker is ‘unemployed’ in a week in which the worker earns less than the "excess earnings" amount. AS 23.20.505. Mr. Rhyner earned $187.62 during the week ending September 23. This is based on multiplying $1,000.00 (his guaranteed monthly salary) times 12 to obtain an annual salary. That is then divided by 52 weeks to obtain a weekly amount, which is then divided by 40 hours to obtain an hourly rate of $5.77. Mr. Rhyner worked 32 hours his last week, which gives total salared earnings of $184.62. Mr. Rhyner then earned $3.00 commission, giving total earnings for the week of $187.62. This is less than his excess earnings amount of $260.66. He was, therefore, “unemployed” during the week ending September 23. The potential denial period will be adjusted accordingly.

DECISION

The notice of determination issued in this matter on October 11, 2000 is REVERSED. Mr. Rhyner is allowed benefits under AS 23.20.379 for the weeks ending September 23, 2000 through October 28, 2000 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 29, 2000.
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