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CASE HISTORY

Mr. Meyer timely appealed a determination issued on October 9, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Meyer last worked for Northern Schools Federal Credit Union during the period April 1, 1996, through September 11, 2000. He earned $39,682 per year for full-time work as the information systems manager. Mr. Meyer was discharged effective September 11 for failure to complete his duties as a manager.

On September 4, 2000, the credit union began a major computer conversion that had been in the works since March 2000. The old system was 15 years old and antiquated. The new system, purchased from SOS, included all the hardware and software necessary to complete the credit union’s business and also added new features. Mr. Meyer was aware he was the focal point between the company and SOS and would be one of three system administrators for the new system. He was also the point of contact for employees with complaints or problems.

During the week of the conversion, Mr. Brebner, CEO, observed 

Mr. Meyer numerous times acting in what he believed to be inappropriately for a manager. Mr. Brebner felt Mr. Meyer acted in the follow ways:

1. Failed to stay at night to learn hands-on the systems close out procedure. Mr. Brebner contends the close out is an important aspect of the bank’s accounting system. When   Mr. Meyer failed to stay and learn the close out, he failed to ensure the proper working order of the system and methods for correction if a problem arose.

Mr. Meyer contends he had read the manual and was assured by SOS personnel that the day’s end close out was a fairly simple procedure. He admits he never stayed late with the SOS staff to witness and participate in a close out.     Mr. Meyer felt comfortable with the procedure.

2. Failed to ensure a branch had received the new checks necessary for the new system.

Mr. Meyer contends he was not responsible for the checks once they were received. The branch managers were responsible to ensure they received the checks. There is no dispute that Mr. Meyer maintained the supply and ensured they were ordered. He did not notify the branch managers that the checks had been received. Mr. Meyer also admits the supply employee had quit and due to his organizational skills, he had unofficially taken over that function.

3. Made several sarcastic remarks such as, “Boy these SOS people sure are flaky--you never can seem to find one when you need one,” and “Well, I don’t even know how to do a back-up on the IBM system--no one has bothered to show me how.”

Mr. Meyer contends he never said the word “flaky” and that he did not recall the entire statement. Mr. Brebner contends he heard and wrote down the statement immediately after hearing it. In regard to the back-up procedures, 

Mr. Meyer contends it was his way of saying he had not yet received the training.

4. Showed little interest in learning administrator functions on the new server. Mr. Meyer had left a training session for several minutes while the SOS trainer was instructing management on the server administration. 

Mr. Meyer left the meeting to aid another employee in his/her request for supply information. He did not feel it was necessary to make that employee wait. Mr. Brebner felt his leaving the meeting displayed disrespect for the trainer and a disregard of the training itself.

5. Failed to verify the computer room set up for the hardware.

Mr. Meyer contends he indicated to the worker who set up the equipment that it was acceptable. Mr. Brebner contends the other worker failed to get a response from Mr. Meyer. The worker was not presented as a witness.

6. Displayed an unfriendly attitude while at work.

Mr. Meyer does not dispute he was moody at times. He further does not dispute that he was told he needed to be more tolerant of his coworkers and subordinates. Mr. Meyer was at times viewed by others as rude and sarcastic. He contends other employees were perceived in a similar fashion but did not know if the employer singled him out. Mr. Meyer was advised of his demeanor during each of his performance evaluations. He contends he tried to speak in a joking manner and that his demeanor was never intended to be taken as sarcastic or rude.

7. Approached Mr. Brebner while in a hallway to ask why another manager was working on preferences for a specific program. The employer believed Mr. Meyer failed to work with SOS on the preferences, which required another manager to handle the situation.

The parties do not dispute Mr. Meyer approached Mr. Brebner in the hallway. Mr. Brebner contends that confrontation should have taken place in an office. Mr. Brebner was also informed that Mr. Meyer had not given SOS the preferences needed to fix the specific program. Mr. Meyer contends he supplied that information several months before the conversion.

Ms. Bovee, vice president of marketing, was tasked with completing the preferences for the SOS staff (Doug). When Doug approached Ms. Bovee about the preferences she indicated he needed to talk to Mr. Meyer. Doug stated he had tried to get the information earlier in the week and was unsuccessful. Ms. Bovee contends she then met with   Mr. Meyer and asked about the preferences. She contends he responded with, “What do you want me to do about it?”    Mr. Meyer denies meeting with Ms. Bovee.

8. Failed to timely install a computer terminal in the loan department, which caused employees to have to leave the building to obtain members’ histories when needed for loan processing.

Ms. Langille, vice president of lending, contends she requested (early during the week of conversion) a “DG” terminal be installed as soon as possible in her load section. Mr. Meyer attempted to install the terminal but was missing a tool to complete the installation. He did not get back to the installation until Friday of that week, after Ms. Langille complained to Mr. Brebner.

The terminal was necessary for loan employees to access members’ histories. Before the installation was complete, the employees had to walk outside to get to the administration office where they could access the DG system. Ms. Langille felt it was unacceptable to require her staff to leave a member on the phone while they had to walk to another building to obtain necessary information.

9. Failed to display any interest in SOS’s last day of training by its staff. Mr. Meyer opted to go through old receipts to allow for new information to be stored.

Mr. Meyer contends the SOS trainers were busy troubleshooting with the end users of the system on Friday of the conversion week. He did not feel it was necessary for him to follow the trainers around while they fixed a variety of problems. Mr. Meyer did not dispute he would be responsible for troubleshooting once the SOS team left.

The employer provided sufficient evidence to support its contentions Mr. Meyer acted in an indifferent or rude manner during the conversion week. This conclusion is supported by the fact that Mr. Meyer had been placed on notice that his behavior was unacceptable to the employer (through the performance evaluations). 

Further, Mr. Meyer did not unequivocally deny the comments and actions alleged by the employer. The Tribunal believes the employer’s position was more accurate. Again, this is supported by the fact that Mr. Meyer admitted he was moody or his tone of voice was not interpreted correctly.

Mr. Meyer argues that he was never given the opportunity to argue or present his side when he was terminated. Mr. Brebner agrees he did not provide that opportunity to Mr. Meyer and also admits he did not specifically warn him that his job was in jeopardy. 

Mr. Brebner made the decision to discharge Mr. Meyer over the weekend following the conversion. He discussed it with his vice presidents who were all in agreement.

Mr. Brebner argues that Mr. Meyer was a manager that did not require specific instruction or daily monitoring to ensure he did his job properly and thoroughly.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,PRIVATE 


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86. "'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r    Dec. 85H-UI-006, January 22, 1985. "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection." In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962).…

The Tribunal agrees that management should not have to be monitored or given specific direction to ensure the tasks at hand are successfully completed. Mr. Meyer knew he was to be responsible for the daily smooth operation of the new computer system. Yet, he failed to observe the daily close out or spend sufficient time with the SOS training staff during the conversion to ensure a minimum amount of downtime and troubleshooting after the SOS staff left the site.

Mr. Meyer’s reaction to other management staff with regard to his administrator responsibilities and his apparent lack of interest support the conclusion that his discharge was for misconduct connected with the work.

DECISION
The determination issued on October 9, 2000, is AFFIRMED. Benefits are denied for the weeks ending September 16, 2000, through 

October 21, 2000. Mr. Meyer’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 28, 2000.
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