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CASE HISTORY
On October 17, 2000, Appeal Tribunal decision 00 1946 remanded to Ms. Eaton’s unemployment insurance call center the question of whether Ms. Eaton had a reasonable assurance of work under AS 23.20.381 after the summer of 2000. Pending issuance of the redetermination, the Tribunal decision affirmed the call center’s September 14, 2000 determination. The determination denied benefits from August 6, 2000 through August 26, 2000 holding, per AS 23.20.381, that during those weeks Ms. Eaton had a reasonable assurance of returning to work with the Anchorage School District (ASD).

On October 25, 2000, Ms. Eaton’s call center issued a redetermination that again denied benefits from August 6, 2000 through August 26, 2000. The redetermination denied benefits holding that during those weeks Ms. Eaton had a reasonable assurance of returning to work with the ASD.

Ms. Eaton timely appealed the October 25 redetermination. Tribunal docketing personnel assigned her appeal the docket number “00 2212.” The record of hearing 00 1946 is incorporated into the record of hearing 00 2212.


FINDINGS OF FACT
Exhibit 4 (Hearing 00 2212) contains a facsimile of the October 25, 2000 redetermination under appeal. The redetermination reads, in part:


**** FACTS ****

You appealed a determination which denied benefits based on your having reasonable assurance of returning to the same or a similar job with Anchorage School SDistrict for the 2000‑01 school year after having been employed with ASD during the previous school year.  The appeal was remanded to this office due to an interpretration of Unemployment Insurance policy regarding notification of your receipt of "reasonable assurance" from ASD. The remand directed this office to obtain written notice of ASD's notice of the "reasonable assurance" given to you.

Anchorage School District has submitted the letter sent to you dated August 3, 2000 that notifies you that you had been rehired. As testimony from you in your appeal hearing and documentation in the original decision allowing you benefits until you receive "reasonable assurance" demonstrates that you were informed verbally on August 7, 2000 by an ASD staff person, the denial of benefits imposed on September 14, 2000 remains unchanged.


**** LAW AND REGULATION ****


AS 23.20.381(h)(i)

Benefits based on service in other than instructional, research, or principal administrative capacity for an educational institution may not be paid to an individual in a period between two successive academic years if the individual has reasonable assurance of performing those services in the first and second of those academic years.


**** CONCLUSION OF FACTS ****

Your benefits are based on service for an educational institution. You were employed in other than an instructional or administrative capacity during the last term and you have reasonable assurance of work during the next school term. Only benefits based on non-school wages are payable for any week between 08-06-2000 through 08-26-2000.  You may be eligible for retroactive payment of benefits denied under this determination if you are not offered work for an educational institution next term, have filed timely claims for the weeks denied, are otherwise eligible, and notify us immediately of your change in status.

The following indented findings from Tribunal decision 00 1946 are incorporated as findings in this decision (00 2212). In the following indented text all exhibit references refer to exhibits entered in hearing record 00 1946. 

Exhibit 16 is a copy of a May 26, 2000 letter from the Anchorage School District (ASD) to Ms. Eaton. The letter notifies her that she is being laid off her Kindergarten Teacher Assistant position effective the last workday of the 1999-2000 school year. The letter states the layoff occurs due to budget cuts anticipated for the 2000-2001 school year. For the 1999-2000 school year, Ms. Eaton last worked on June 2, 2000.

Ms. Eaton established an unemployment insurance benefit year beginning date effective June 2, 2000. Thereafter, Ms. Eaton claimed benefits for weeks ending in June, July, and August. Her unemployment insurance call center paid her for all weeks ending in July and August (Exhibit 8). She received $138.00 benefit payments for each of the weeks ending August 12, August 19, and August 26, 2000 for a total of $414.00 for those three weeks.

Donna Moyer is a friend of Ms. Eaton. Ms. Moyer was also laid off by ASD at the end of the 1999-2000 school year.

Sometime in August 2000, Ms. Moyer called Ms. Eaton to say ASD had called her (Ms. Moyer) back to work from her layoff. Ms. Moyer asked Ms. Eaton if ASD had called her back to work. Ms. Eaton replied that she had not heard from ASD.

During the call, Ms. Moyer gave Ms. Eaton the telephone number of ASD representative Carol Lake. Ms. Lake is the representative who had advised Ms. Moyer that she was recalled to work for the 2000‑2001 school year. After getting off the telephone with Ms. Moyer, Ms. Eaton immediately called Ms. Lake. Ms. Lake told Ms. Eaton that she (Ms. Eaton) was recalled to work in her former ASD job.

August 28, 2000, was Ms. Eaton’s first day of work for the new school year. She returned to work in her former position. Students started back to school on August 30, 2000.

Exhibit 6 appears to be call center representative notes of telephone conversations. The notes indicate Ms. Eaton’s call center contacted Carol Lake on September 14, 2000. Referring to what Ms. Lake allegedly told the representative, the notes read:

SHE SAYS THAT THIS CLMNT WAS NOTIFIED ON 8/7/00 THAT SHE HAD HER JOB BACK. THE DATE OF THE CALL IS NOT IN HER RECORDS, BUT SHE COMPOSED A LETTER DATED 8/3/00 TO NOTIFY WORKERS OF THE CHANGE, AND BEGAN CALLING THEM SHORTLY AFTER THAT. HER BEST RECOLLECTION IS THAT 8/7/00 WAS THE DATE.

Neither the call center nor ASD submitted to the hearing record a copy of an ASD letter that notified laid off workers they were rehired for the 2000-2001 school year.

Exhibit 1, Page 3 (Hearing 00 2212) is a copy of an August 3, 2000 letter from ASD to Ms. Eaton. The letter is addressed to Ms. Eaton’s correct home address. The letter advises Ms. Eaton, in part:

This letter will serve as official notification of recall from layoff for the 2000/2001 school year effective August 28, 2000 to the position of:





Teacher Assistant/K





Chinook Elementary





3.5 hours, 9 months

During hearing 00 2212, Ms. Eaton called Carol Lake and Leslie Vandergaw as witnesses. ASD did not have a representative nor a witness participate in the hearings.

Ms. Lake is the ASD personnel specialist in charge of issuing the recall letters to laid off employees. Her testimony establishes the letters were mailed to employee home addresses, or sent to the schools to which employees were being recalled, or held in ASD administrative offices for personal pickup. Ms. Lake feels the letter to Ms. Eaton might have been sent to Chinook Elementary, but she is not certain.

Ms. Vandergaw is the principal of Chinook Elementary. Her testimony establishes the school never received a recall letter addressed to Ms. Eaton.

Ms. Eaton’s testimony establishes she picked up her recall letter from ASD’s administrative offices. She picked the letter up sometime on or after August 25, 2000.

Ms. Eaton telephoned Ms. Lake on the day Ms. Lake verbally advised Ms. Moyer of her (Ms. Moyer’s) recall from layoff status. During the call, Ms. Lake verbally advised Ms. Eaton of her (Ms. Eaton’s) recall to work effective August 28, 2000. Neither Ms. Lake nor Ms. Eaton remember the exact date of this telephone conversation.

Ms. Lake began her recall telephone calls to laid off employees on Friday, August 11.  The calls followed an order dictated by school name, employee job position, and employee seniority. Ms. Lake is certain she spoke to Ms. Eaton by August 16.

Ms. Eaton contends she did not speak to Ms. Lake on Friday, August 11. She believes she called Ms. Lake the following week. The following week ended on Saturday, August 19. The best evidence in the hearing record establishes that during the week ending August 19, 2000, Ms. Lake told Ms. Eaton she was recalled to work.

Tribunal decision 00 1946 cited Diane and Donald Kardash, Comm’r Consolidated Decisions 97 0953/0954, July 3, 1997 as Department policy binding upon the Tribunal. That Commissioner citation will be duplicated in the “POLICY” section below.

Tribunal decision 00 1946 concluded, in part:

This matter under appeal is not ready for hearing. The matter will be remanded to the call center for investigation and redetermination. Under AS 23.20.381, the redetermination may deny or allow benefits, or modify the current disqualification, depending upon the evidence revealed during the investigation. Before denying any benefits, the call center must receive a written communication from ASD consistent with Department policy addressed in Diane and Donald Kardash.


PROVISIONS OF LAW
AS 23.20.381 provides, in part:


(e)
Benefits based on service in an instructional, research, or principal administrative capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two successive academic years, or during a similar period between two regular terms, whether or not successive, or during a period of paid sabbatical leave provided for in the individual's contract, if the individual performs services in the first of those academic years or terms and if there is a contract or reasonable assurance that the individual will perform services in the same or similar capacity for an educational institution in the second of those academic years or terms.


(h)
Benefits based on services for an educational institution in other than an instructional, research, or principal administrative capacity may not be paid to an individual for a week of unemployment that begins during the period between two successive academic years or terms if the individual performed those services in the first of those academic years or terms and there is a reasonable assurance that the individual will perform those services in the second of those academic years or terms.  If an individual is denied benefits for any week under this subsection and the individual is not later offered an opportunity to perform services for the educational institution in the second academic year or term, the individual is entitled to a retroactive payment of benefits for each week for which the individual filed a timely claim for benefits and for which benefits were denied solely under this subsection.

POLICY

In Diane and Donald Kardash, Comm’r Consolidated Decisions 97 0953/0954, July 3, 1997, the Commissioner of Labor addressed at length the Employment Security Division’s appeal regarding the minimum evidence it needed to possess before denying a claimant’s unemployment insurance benefits under AS 23.20.381. In declaring Department policy, the Commissioner held:

The question the division raised is whether reasonable assurance exists if there is not a written communication between the school district and the Employment Security Division that an employee has been given notification of returning to work in the same or similar capacity.

We have addressed this issue in previous decisions such as Godwin, Comm'r Dec. 87H-EB-240, December 1, 1987. That decision specified that for a reasonable assurance to be found there must be a written communication between the educational institution and the division. The authority cited in that decision is found in Federal Unemployment Insurance Program Letter (UIPL) 4-87. It specified "For a reasonable assurance to exist, the educational institution must provide a written statement to the State agency stating that the employee has been given a bona fide offer of a specified job in the second academic period." In a later section it reads "... states are to follow regular fact-finding procedures for determining a claimant's eligibility." 

The division argues that when the UIPL was written in 1986 there was no conflict between the fact-finding procedures of the states and acquiring written statements from school districts, as written communication was routinely used. It argues that in 1997, however, the greater part of fact-finding by the division is carried out by telephone. In addition, claims, both initial and continued, are taken by telephone. The division therefore asks that we change the policy of requiring the written communication specified in UIPL 4-87.

The division contends that a recent Superior Court case, Kenai Peninsula School District vs. State, 3KN-95-878 (unreptd.) July 22, 1996, bolsters its argument. The Court in that case held:

  
Requiring a written statement from the school district to the agency in order for a reasonable assurance to exist does not contradict the statutory scheme nor the Allen decision. In fact, it is consistent with the supreme court's determination in Allen that U.S. Department of Labor Program Letters are highly persuasive, if not binding, on interpretations of the Act . . . The Court therefore affirms DOL's construction of the term 'reasonable assurance' as requiring two separate forms of communication.

In that case the school district responded in a written notice to the agency that the claimant "possibly" would return to substitute teaching. The division argues that a telephone contact could have avoided the equivocation shown in the written contact and ascertained the degree of the claimant's reasonable assurance. There is nothing in the current policy that prevents telephone calls to the school districts to clear up confusing information or to gather more facts. We are not persuaded that confusing information is any less likely to occur in telephone communication, or the resulting written summaries of such communication, than it does in written communication.

In the cases presently before us, the division received only a phone call from the school district indicating that the two claimants had been notified of new work on August 16, 1996. The phone call was placed in March, 1997. In this day of rapid if not instant communication through fax machine and other electronic reproduction devices, we do not see that obtaining a written communication is especially burdensome. In this case the school district could have been asked to merely follow up their phone call with a written, faxed document affirming the phone conversation. 
In previous decisions including Godwin and Harris, 932330, July 17, 1994, we affirmed the enforcement of Federal guidelines, as this entire statute is built on Federal legislation. We see no reason to now reverse the earlier decisions or hold them inapplicable in the case at hand or those similar to it. In answer to the division's question, we hold that the second test, requiring written communication from an educational institution to the division, is a necessary step in deciding these types of cases and we will not change the policy requiring such communication.


CONCLUSION
Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

The May 26, 2000 ASD layoff letter to Ms. Eaton ended any assurance that Ms. Eaton would return to her teacher assistant position at the beginning of the 2000/2001 school year.

The conversation between Ms. Eaton and Ms. Lake during the week ending August 19, 2000 provided Ms. Eaton with verbal notice that she would return to work August 28, 2000.

Beginning with the week ending August 19, 2000, Ms. Eaton reacquired, under AS 23.20.381, a reasonable assurance of returning to work as long as ASD provided the call center with written confirmation of that assurance. The redetermination under appeal shows ASD sent a copy of the August 3 recall letter to the call center. That is sufficient to satisfy the call center’s obligation to acquire a written communication under Diane and Donald Kardash, Comm’r Consolidated Decisions 97 0953/0954, July 3, 1997.

Ms. Eaton had a reasonable assurance of returning to work in the weeks ending August 19 and August 26, 2000. The redetermination under appeal will be modified accordingly.

DECISION
The October 25, 2000 reasonable assurance redetermination arising under AS 23.20.381 is MODIFIED. Ms. Eaton is denied benefits beginning with the week ending August 19, 2000 through the week ending August 26, 2000.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

An interested party who failed to participate in the hearing may request that the hearing be reopened. The reopening request must be made in writing to the undersigned‑hearing officer. The written request must fully explain the reasons for the party’s failure to participate. Reopening will be granted if the nonappearance was due to circumstances beyond the party’s control. The reopening request must be delivered or mailed within TEN (10) DAYS after the date of the hearing. This length of time may be extended for a reasonable period if circumstances beyond the party’s control prevent a timely request. Alaska Statute 23.20.420 and 8 AAC 85.153(f).

Dated and Mailed in Anchorage, Alaska, on January 8, 2001.








Hearing Officer








Stan Jenkins

