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CASE HISTORY

Mr. Schulz timely appealed a determination issued on November 8, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Schulz last worked for A T Publishing, Inc. during the period November 1, 1998, through October 20, 2000. He earned $10 per hour for full-time work as a bindery trainee. Mr. Schulz was discharged effective October 23 for cussing and leaving work early without permission on October 20.

On October 20 at about 4:00 p.m., Mr. Schulz asked the owner, 

Mr. Frank Martone, what they could do about the waste as it was beginning to hinder his work progress. Mr. Martone indicated he would take care of it and not to worry about it. Both men became upset. Mr. Schulz swore and said he could not take it anymore and left work. Mr. Martone assumed Mr. Schulz had quit. 

Mr. Schulz left work because he was tired and angry about 

Mr. Martone getting mad. Mr. Martone was upset because it took several hours to replace a chipped blade. Mr. Schulz was tired because he had worked 30 days in a row without a day off. The company was tasked with printing the election booklet. He was also tired because he felt Mr. Martone always “rode” the employees all day long.

Mr. Martone refused to let Mr. Schulz clock in on October 23. He no longer wanted to deal with Mr. Schulz. Mr. Martone felt Mr. Schulz always had comments to make and felt he was rude. Mr. Martone was unable to provide any specifics and admitted he had not spoken to Mr. Schulz about the comments or alleged rudeness.

Mr. Schulz was unsure if he used cuss words when he left on 

October 20. He knew he should have told his supervisor, Mr. Bill Martone, that he was leaving 30 minutes early. Mr. Schulz was upset and angry and just left. He was prepared to put it behind him on October 23 when he showed up for work. Mr. Schulz had tried to contact Mr. Martone over the weekend about the incident. He was unable to reach the owner.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record fails to support the conclusion that Mr. Schulz had been warned his job was in jeopardy due to his attitude while at work. Without prior counselings or disciplinary actions taken by the employer, the Tribunal can only focus on the final incident that resulted in Mr. Schulz’s discharge.

"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. In Cantrell, Comm. Dec. No. 9225160, June 30, 1992, the Commissioner held that a single instance of insubordination may constitute misconduct if it is serious enough.

“We have previously held in similar cases that although profane abuse is certainly misconduct, not every intemperate remark to a supervisor is. Some sensible line must be drawn. In Albrecht, Comm’r Dec. 87H-UI-302, IC Unemp. Ins. Rptr. (CCH), AK 8146.15, December 21, 1988.” In Smith, Comm’r Dec. No. 9321739, June 30, 1993.

The parties do not dispute that the stress level was high at the time of the final incident. It is further undisputed that the amount of waste made it increasingly difficult to complete the work. Although the Tribunal does not condone the use of vulgar language at the job site, it is not uncommon for those under stress to say or do things that would not normally be said or done.

Mr. Schulz was emotionally drained and it could have been anyone or anything that set him off. His decision to leave the work site was done very close to the end of the day and his use of swear words was a one-time incident. There is no evidence the deadline for the pamphlet was not met due to Mr. Schulz’s early departure.

The Tribunal does not dispute an employer's ability to discharge employees who fail to meet certain company standards. The employer may have had cause to discharge Mr. Schulz, however, his discharge did not amount to misconduct in connection with the work as it is defined for unemployment insurance purposes.

DECISION
The determination issued on November 8, 2000, is REVERSED. Benefits are allowed for the weeks ending October 28, 2000, through 

December 2, 2000, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 6, 2000.
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