BURTON, William N.
Docket No. 00 2229
Page 3

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

P. O. BOX 25509

JUNEAU, ALASKA  99802-5509

APPEAL TRIBUNAL DECISION

Docket No. 00 2229

Hearing Date: November 29, 2000

CLAIMANT:
EMPLOYER:
WILLIAM N BURTON
ALASKA COMMERCIAL DIVERS

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
William Burton
Karen Updike


ESD APPEARANCES:
None

STATEMENT OF THE CASE

On November 14, 2000, Mr. Burton timely appealed a notice of determination issued under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause, or was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Burton began working for Alaska Commercial Divers on September 28, 1997. He last worked on September 21, 2000. At that time, he earned $17.00 per hour as a diver.

Mr. Burton’s father, who lived in Bangor, Maine, has a heart condition. His sister called Mr. Burton, and told him that their father was getting worse, and it appeared he would not live much longer. Mr. Burton talked to his employer, Greg Updike, around the first part of September, and told him he would have to go south for awhile. He planned to leave on September 22. Mr. Updike told him that he should do what he needed. Mr. Burton told Mr. Updike that he would be returning, but was not sure when. Because he did not want to leave Mr. Updike hanging in the middle of a job, Mr. Burton continued to work until September 22, when he left for Maine.

After moving his father to Florida, where he could live closer to Mr. Burton’s sister, and getting his father’s heart condition medically controlled, Mr. Burton returned to Ketchikan. While in Seattle, Mr. Burton called his employer, and learned that he had been replaced.

Karen Updike is the office manager and 51% owner of Alaska Commercial Divers. Although she has no first-hand knowledge of the situation when Mr. Burton left, she did speak with Mr. Updike who told her that he had told Mr. Burton to do what he needed, and get back as soon as he could.

On October 12, Mr. Burton filed for unemployment benefits. The telephonic claim form (exhibit 4), completed by a representative of the Employment Security Division, indicates that Mr. Burton said he had quit his employment. The Division mailed to Alaska Commercial Divers a request for separation information (exhibit 6). The form is entitled, “Employer Statement on Voluntary Quit.” However, there is a hand-written statement, presumably by the representative, that, “Employee said he was on an approved leave of absence for an indefinite period of time.” From this, Ms. Updike surmised that Mr. Burton had quit his employment. A replacement was hired on October 11.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . ..

(d) “Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . ..

CONCLUSION

The Employment Security Act recognizes three types of employment separation; a quit, a discharge, and a layoff due to lack of work. For a separation to be a voluntary quit there must be some intention to leave the job. “As a matter of law, Tyrell could not have ‘voluntarily left’ his job unless he intended to leave his job . . . ‘job abandonment’ . . . does not automatically mandate the conclusion that Tyrell intended to quit his job - and a finding of such intent is the sine qua non of a finding that Tyrell ‘voluntarily quit.’” (emphasis in original) William Tyrell v. Department of Labor, 1KE-92-1364 CI, (AK Super. Ct., November 4, 1993).PRIVATE 

It is the conclusion of the Appeal Tribunal that Mr. Burton did not quit his employment. He was away from his job on a leave that Mr. Updike had approved. Mr. Updike gave him an open-ended leave, to return as soon as he could.

The Tribunal understands how Ms. Updike may have been confused by the form the Employment Security Division mailed to her. The form is entitled “voluntary quit,” and there is other language on the form indicating a request for information about an employee who has quit. The hand-written statement, while clearly written, is still ambiguous enough, considering the remainder of the form, to confuse a reader as to its true meaning. A leave of absence, where an employee is not being paid, is considered, for unemployment purposes, to be a quit, but this is not something the normal person would know. The Tribunal suggests that the Employment Security Division look at its use of this form for this purpose, or in some way clarify its meaning.

Mr. Burton did not quit his employment. He was on leave, and he was on his way back to work. It was his intent to resume working. Instead, he found that he had been replaced. This is considered, for unemployment purposes, to be a discharge, but not for reasons that constitute misconduct connected with the work.

DECISION

The notice of determination issued in this matter on October 24, 2000 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Burton is allowed benefits for the weeks ending September 30, 2000 through November 4, 2000 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 5, 2000.
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