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CASE HISTORY

Ms. Gaffney timely appealed a determination issued on November 1, 2000, that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Gaffney worked for Laidlaw Transit, Inc. during the period August 1996 through September 8, 2000. She earned $12 per hour for part-time work as a bus driver. Ms. Gaffney’s employment ended effective September 29, 2000.

In June or July 2000, Ms. Gaffney and her husband decided to take a vacation in Florida to see his mother. Mr. Gaffney had not seen her in ten years and Ms. Gaffney had not yet met her. The couple usually took time off in October or November to attend an annual rodeo in Nevada. 

Ms. Gaffney submitted her written request for time off (RTO) for two weeks in September in early August to Mr. Foster, Moose Creek Bus Barn manager. Mr. Foster laughed and reminded Ms. Gaffney that no one gets time off in September. Ms. Gaffney showed him her tickets that had been purchased on July 25 and submitted the RTO.

The school year began on August 28 and Ms. Gaffney began her employment that same day. On or about August 30, she reminded 

Mr. Foster and Mr. Cox (lead standby operator) about her intended leave. Neither man had a response at that time.

Several days later, Ms. Gaffney again approached Mr. Cox about her RTO. Mr. Cox indicated he had not seen it. Ms. Gaffney told him he had better find it as her date to leave was approaching 

(September 11). She needed to know if it had been approved.

On September 6, Ms. Gaffney turned in an updated route for her replacement while on vacation. Mr. Foster asked if she was really going. Ms. Gaffney reminded him she had shown him the tickets in August. On September 7, Mr. Foster requested she fill out another RTO.

On September 8, Mr. Foster gave Ms. Gaffney her disapproved RTO stating that her time off had been denied because of low staffing. Ms. Gaffney was upset and almost in tears. She asked if she would get fired if she went anyway. Mr. Foster indicated he did not think so but she might get written up. Ms. Gaffney went on vacation for two weeks and was discharged upon her return.

Ms. Gaffney contends she would have quit if she had known she would have been fired. It was important for her and her husband to see his mother. She will soon be 74 years of age. Ms. Gaffney admits it is hard to get leave approved from Laidlaw. She is aware the company approves or disapproves of leave by returning the RTO to the employee signed by management. 

Ms. Gaffney bought her tickets in July to assure they could get seats for the time they wanted to travel. They cannot travel in mid-winter because of heavy snows and cold in the Fairbanks area. The couple has no one to watch their home. Mr. Gaffney works for the State of Alaska, Department of Transportation and Public Facilities. His job requires him to be available during heavy snows and during the summer months through August.


PROVISIONS OF LAW
AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
The record supports the conclusion that Ms. Gaffney did not intend to quit. Although her actions resulted in the discharge, the employer took the steps to end the employment relationship. Accordingly, this work separation will be decided on the basis of a discharge wherein the employer has the burden to show misconduct connected with the work.

Ms. Gaffney knew leave in September was difficult to obtain. She knew she had to receive written authorization to take leave at anytime. Yet, she failed to wait for the authorization before purchasing her tickets. Ms. Gaffney had the ability to speak to 

Mr. Foster at any time when she did not hear back on her initial RTO request.

Ms. Gaffney’s reason for the leave request is certainly understandable. However, it was not a compelling reason to leave work when she did. The health of her mother-in-law was not presented as a reason for her trip to Florida nor has she shown it was necessary for her to travel when she did.

The employer cited a business concern for the leave denial. Short staffing of bus drivers is certainly a genuine concern. 

Ms. Gaffney’s decision to go against her employer’s requirements establishes misconduct connected with the work.

DECISION
The determination issued on November 1, 2000, is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) for the weeks ending September 16, 2000, through October 21, 2000. Ms. Gaffney’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 1, 2000.
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Hearing Officer

