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CASE HISTORY

Ms. Luke timely appealed a determination issued on November 16, 2000, that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Luke last worked for JL Properties during the period 

September 10, 1999, through October 23, 2000. She earned $11.50 per hour plus free rent valued at $865 (including utilities) per month for full-time work as a leasing agent. Ms. Luke’s employment ended effective October 23, 2000.

On October 9, Ms. Luke received a reprimand (Exhibit 10) from the property manager, Ms. Menefee. Ms. Luke did not agree with the reprimand and provided a rebuttal (Exhibit 11). After thinking about the reprimand for several days, she decided she would give her resignation notice or ask to be terminated. Another property manager had suggested Ms. Luke request she be terminated because it might be easier to get unemployment insurance benefits.

Ms. Luke met with Ms. Menefee on October 23 to discuss continued employment. Ms. Luke asked to be terminated indicating that she did not see her relationship with Ms. Menefee improving with time. 

Ms. Luke indicated that she would not “make a fuss” if the employer would give her free rent through November 30, 2000, and keep the garage rate at $60 through the end of the year.

Ms. Menefee indicated that management was not available by phone but she could email him to ask for his approval. Ms. Luke did not recall Ms. Menefee stating she could reach management by email. 

Ms. Luke also believed she told Ms. Menefee she would give a two-week notice if the employer would not terminate her. Ms. Menefee did not recall hearing that statement.

After the meeting, Ms. Menefee contacted management by email and received permission to grant Ms. Luke’s request. Ms. Menefee advised Ms. Luke at the end of the day on October 23 of the decision to terminate her employment.

Ms. Luke did not believe she could continue to get along with 

Ms. Menefee as she did not agree with her management style or personality. Ms. Luke did not approve of being placed on-call after hours and not getting paid if called to work. She also did not agree with the performance problems indicated by Ms. Menefee in the October 9 reprimand. Ms. Luke was required to work with Ms. Menefee one day per week.

Ms. Luke also contends her blood pressure and sugar levels were beginning to fluctuate because she felt stress from the job. She admits she did not discuss her concerns with Ms. Menefee or upper management before making the decision to leave employment.

PROVISIONS OF LAW

AS 23.20.379 provides in part:PRIVATE 


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
The Tribunal must first decide the nature of the work separation. 
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

Ms. Luke intended to quit; that is not in dispute. What must be decided is whether she intended to quit on October 23 or two weeks from that date. The Tribunal believes Ms. Luke wanted to separate employment immediately. That conclusion is supported by the fact that she initially asked to be terminated and thus initiated the employment separation. Accordingly, this work separation will be decided on the basis of a voluntary quit wherein the worker has the burden to show good case for leaving work.

Good cause not only requires the reason for leaving to be compelling but the worker must exhaust reasonable alternatives before leaving work.

Ms. Luke has not shown the working conditions were so onerous that it left her no alternative but to leave work. Finally, she failed to discuss her concerns with Ms. Menefee or upper management. Good cause for leaving work has not been shown in this matter.

DECISION
The determination issued on November 16, 2000, is MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(1) for the weeks ending October 28,2000, through December 2, 2000. Ms. Luke’s’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 14, 2000.
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Hearing Officer

