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APPEAL TRIBUNAL DECISION
Hearing Date: December 12, 2000


Docket No.  00 2312

CLAIMANT: 
EMPLOYER:

JULIE MEISSNER
HAINES BOROUGH S. D. 

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:

JULIE MEISSNER
RONALD ERICKSON

ESD APPEARANCES:
NONE


CASE HISTORY
The claimant appealed a November 17, 2000, notice of determination that denied benefits under several statutes and regulations. Ms. Meissner was denied benefits pursuant to AS 23.20.387 on the ground that she knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits. Benefits were disqualified during the weeks ending October 16, 1999 through November 20, 1999, and January 22, 2000 through February 26, 2000. She was disqualified for six weeks for each week misrepresented beginning with week ending November 18, 2000 through November 10, 2001. 

Ms. Meissner was denied benefits under AS 23.20.379 on the ground that she voluntarily quit work with the Haines Borough School District on January 19, 2000. Benefits were disqualified for the period January 22, 2000 through February 26, 2000. The maximum payable benefits were reduced and she was no longer eligible for extended benefits. 

The determination held the claimant liable under AS 23.20.390 to repay overpaid benefits and related penalties. Ms. Meissner filed a timely protest on November 24, 2000.


FINDINGS OF FACT
Separation Issue
Ms. Meissner began a claim for benefits on October 8, 2000. The weekly benefit amount is $130. The excess earnings amount was $223.33. A previous benefit year 

began on October 8, 1999 with a weekly benefit amount of $160.  The excess earnings 

amount was $263.33. Ms. Meissner generally works seasonally in the tourism industry. She last worked September 15, 2000 for Chilkat River Adventures. 

On October 11, 1999, Ms. Meissner began work for the Haines Borough School District. She worked approximately two hours per evening, four days to five days per week. She supervised sports activities in the school gymnasium. On January 19, 2000, Ms. Meissner quit work. She had difficulty getting to work due to winter driving conditions. Her vehicle does not have four wheel drive, and she lives five miles from town. Her home is situated on a one-mile long private road located on a hill. Ms. Meissner found it difficult to negotiate the road in poor winter conditions. She sometimes used her boyfriend's four-wheel drive vehicle or used chains on her own vehicle. The driveway was plowed and sanded as needed. Ms. Meissner did not request time off or a leave of absence before leaving work.  

 Misrepresentation Issue
Ms. Meissner filed for unemployment insurance benefits during the weeks ending October 16, 1999 through February 26, 2000. When she filed for benefits on the claim certifications, and through VICTOR, Ms. Meissner reported that she had no work or earnings for weeks ending October 16, 1999 through November 20, 1999. She did report earnings during weeks ending November 27, 1999 through January 29, 2000. 

Exhibit 9, page 15 of 15, provides wages reported by Ms. Meissner during 1999 and 2000, while she was claiming and receiving unemployment insurance benefits. Ms. Meissner contends that she did report earnings while filing for benefits through VICTOR. She had no explanation as to why earnings went unreported for various weeks. She received her benefits through "direct deposit" to her bank account. She believes she received notice of the amount of the deposits. She did receive and read the unemployment insurance handbook.

For week ending January 22, 2000, Ms. Meissner reported she worked and earned $90. The employer reported earnings of $47.60. In answer to the question "What is the reason for your job separation?" Ms. Meissner reported that she was working "on call." However, she informed the employer that she quit work effective January 19, 2000. 

The Division's "verified earnings" were taken from wage and audit reports provided by the Haines Borough School District and the Halsingland Hotel. The Haines Borough School District did correct an error they made on the Wage Earning Audit Form. They reported 10 hours of work during weeks ending October 23, 1999 and December 4, 1999, when Ms. Meissner actually worked 7.5 hours during each of those weeks. The total earnings were $71.40 for each of the two weeks. Her hourly pay rate was $9.52 per hour.

The following work and earnings were reported:
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Benefit WEEK ENDING
Claimant  REPORTED EARNINGS
Employer    VERIFIED EARNINGS

10/16/99
$0.00
     $95.20 HBSD

     $26.80 Hotel                         Halsingland

10/23//99
$0.00
     $71.40 HBSD

        $56.00 Hotel                         Halsingland 

10/30/99
0.00
     $95.20

11/06/99
0.00
       95.20

11/13/99
0.00
       95.20

11/20/99
0.00
       71.40

12/04/99
95.00
       71.40

12/11/99
95.20
       71.40

12/18/99
95.20
       71.40

01/08/00
95.20
       71.40

01/15/00
95.20
       95.20

01/22/00
90.00
       47.60   (VL)

01/29/00
90.00
         00.00 (VL)

02/05/00
00.00
         00.00 (VL)

02/12/00
00.00
         00.00 (VL)

02/19/00
00.00
         00.00 (VL)

02/26/00
00.00
         00.00 (VL)


PROVISIONS OF LAW
AS 23.20.387 provides, in part:

(a) An insured worker is disqualified for benefits for the 

week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b) A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent 

misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false

statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390 provides, in part:

(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it 

under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.

8 AAC 85.380 provides in part:

(a) A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks. The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact. Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.

AS 23.20.360 states in part:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause; . . .

(2) was discharged for misconduct connected with the insured worker's work. . . .

CONCLUSION
Separation Issue
Ms. Meissner left the employ of Haines Borough School District because she chose not to drive to work during winter driving conditions.  However, there were other alternatives available to Ms. Meissner other than quitting work. She has not shown that she was compelled to leave work at the time that she did. The employer had accommodated Ms. Meissner as necessary, and allowed absences as required. Ms. Meissner did not request a leave of absence, nor did she exhaust other reasonable alternatives before leaving work.  Therefore, Ms. Meissner voluntarily left work without good cause. 

Misrepresentation Issue
The record supports a conclusion that Ms. Meissner worked and earned wages for the weeks ending October 16, 1999 through November 20, 1999. She failed to report a work separation during the week ending January 22, 2000, when she knew or should have known she would not be entitled to benefits during that week.  Ms. Meissner failed to report correct information on the claim certifications. A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination." Meyer vs. Skyline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979), cited in Charron vs. State Dept. of Labor, 3 PA 92-208 CI (Alaska Sup. Ct., 1993). Under the provisions of AS 23.20.360, wages earned during a week are relevant to the determination of the claimant's right to benefits for that week.  

AS 23.20.387, quoted above, provides for a disqualification if an omitted fact is material and an intention to defraud is shown by a preponderance of evidence. The Department has consistently held that a presumption of intent to defraud arises on the basis of the 

falsified claim itself." Gillen, Comm'r Dec. 9121667, December 6, 1991. In the matter of 

Morton, Comm'r Dec. No. 79H-149, September 14, 1979, the Department justified this perception as follows:

A presumption of intent to defraud arises on the basis of a falsified claim instrument itself. The division's claim form has but one purpose. It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week. To this end, it contains clear and 

unambiguous language detailing the material factors upon which the division will 

base its decision to pay or not to pay. In addition, the individual completing the form certifies as to the truth of his answers and as to his understanding that legal penalties otherwise apply. Thus, once established that a claim instrument has been falsified, the burden of the proof shifts to the individual [to establish that there was no intent to defraud.]  

Ms. Meissner's explanation for omitting work and earnings from the claim forms is insufficient to rebut this presumption. The language of the questions and instructions on the claim form(s) is not reasonably subject to misinterpretation. It is presumed that she was aware of correct filing procedures especially since she did report earnings for some weeks. 

The only reasonable inference that can be derived from the actions of Ms. Meissner is that she willfully filed for unemployment benefits to which she knew or reasonably should have known she was not entitled, and then failed to rectify the situation. It must therefore be concluded that Ms. Meissner knowingly failed to disclose material facts with an intention to defraud. 

Ms. Meissner did not report work and earnings for weeks ending October 16, 1999 through November 20, 1999. She did report work during weeks ending December 4, 1999 through January 29, 2000, but she failed to report the work separation of January 19, 2000. She reported working "on call" rather than a work separation and effectively misrepresented a material fact while claiming benefits during that week. Therefore, benefits remain disqualified pursuant to AS 23.20.379 for voluntarily leaving work without good cause. In addition, benefits are disqualified pursuant to AS 23.20.387 for weeks ending October 16, 1999 through November 20, 1999, and January 22, 2000 through February 26, 2000. She is liable for overpaid benefits pursuant to AS 23.20.390.

During the weeks ending December 4, 1999 through January 8, 1999, Ms. Meissner reported more earnings than what she was actually paid. Therefore, the reported wages are to be corrected for those weeks.

DECISION
The November 17, 2000, separation determination pursuant to AS 23.20.379 is AFFIRMED. Ms. Meissner did voluntarily leave available work without good cause. Benefits are denied beginning with the week ending January 22, 2000 and continuing through week ending February 26, 2000. There is a three-week reduction to the maximum benefit amount, and the claimant is not eligible for extended benefits.

The November 17, 2000, determination disqualifying benefits pursuant to AS 23.20.387 is AFFIRMED. Ms. Meissner is disqualified benefits for weeks ending October 16, 1999, through November 20, 1999 for misreported earnings, and week ending January 22, 2000 through February 26, 2000 due to an unreported work separation. There is a six-week disqualification, as well as a penalty for each week misrepresented pursuant to 

AS 23.20.387. Therefore, benefits are disqualified for the period November 18, 2000 through November 10, 2001.

During the weeks ending December 4, 1999 through January 8, 1999, Ms. Meissner reported more earnings than what she was actually paid. Therefore, the reported wages are to be corrected for those weeks and the matter is REMANDED. The claimant is liable to the fund under AS 23.20.390 for an overpayment and penalty amount which result from this disqualification, less any reimbursements already made. The overpayment amount is REMANDED for a new calculation in keeping with this decision. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on December 14, 2000.
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Hearing Officer

