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CASE HISTORY

The employer timely appealed a determination issued October 20, 2000 that allowed benefits under AS 23.20.379.  The determination held Ms. King was discharged for reasons other than misconduct in connection with work.

FINDINGS OF FACT

Ms. King was employed by JC Penney Company Incorporated in Anchorage, Alaska from August 10, 1999 to October 5, 2000.  She last worked from 9:00 a.m. to 5:00 p.m., Monday through Friday as a custom decorator.  She earned $400 a week.  Ms. King was dismissed from work.

Ms. King was in training at a company-sponsored workshop at an out‑of‑state hotel from September 26, 2000 to September 30, 2000.  

On September 29, Ms. King was reprimanded about sleeping in training classes.  Ms. King told the field training manager, Ms. Broestl, that she simply did not get enough sleep because she had to redo homework exercises.  She tried to counter the drowsiness by standing-up in class.

After the training was completed, Ms. King informed the training manager, Ms. Bir, that medication she was taking caused drowsiness and probably accounted for her naps during training.  Ms. King was on medication for an attention deficit disorder (ADD) and depression.  Ms. King did not mention her medical issues before due to embarrassment.

During a company dinner party for training graduates on September 29, 2000, a flirtatious waiter asked Ms. King what her tongue ring felt like.  In response, Ms. King licked the waiter’s forehead.  The field training manager, Ms. Broestl, was told by hotel management that the waiter felt the incident was akin to sexual harassment.  Also, it was related that alcohol service to Ms. King had been discontinued, suggesting Ms. King was intoxicated.  Ms. King testified she was never advised that alcohol service had been cut-off.

In another incident, Ms. King carried a dessert out of the dining room, then chatted with the bellman.  The bellman said something funny.  In response, Ms. King fingered whipped cream from her dessert and dabbed it on the bellman’s nose.  Ms. Broestl was told Ms. King smashed the dessert in the bellman’s face.

Ms. Broestl found Ms. King and another working on a rooftop stairwell drinking alcohol and smoking cigarettes.  Ms. Broestl spoke with Ms. King about the events and accompanied Ms. King while she apologized to the affected parties.  Ms. Broestl then instructed Ms. King to retire to her room.  Later, however, Ms. King left her room and went to the hotel lobby to obtain cigarettes.  Because the gift store was closed, Ms. King asked a front desk clerk for a cigarette.  He was able to locate one for Ms. King.  Ms. King returned to the stairwell without incident,  smoked her cigarette, then returned to her room.  Ms. Broestl was told Ms. King caused a scene in the lobby.  She was not offered details.

Ms. King was terminated for sleeping in training, behaving in a way that adversely affected the employer’s image and the employer’s perception of Ms. King’s ability to perform her duties, and insubordination (relating to Ms. King’s decision to leave after the employer instructed her to retire to her room).  As a decorator, Ms. King would have been working directly with the public and sound judgement was an intricate part of that job.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker’s last work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct 




(A)
shows a wilful and wanton disregard of the employer's interest; and 




(B)
either





(i)
has a direct and adverse impact on the employer' interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Ms. King knowingly acted in opposition to the employer’s interests.

Ms. King admitted licking the waiter’s forehead and leaving her room after she was told to retire.  There was no showing, however, that Ms. King was told she was not allowed to leave her room thereafter.  Ms. King disagrees with the employer’s versions of all other incidents at issue.  Ms. King’s versions of the facts in those instances are being given greater weight as Ms. King’s testimony was based on first-hand knowledge, versus the employer’s hearsay testimony.

F.A. DAVIS, TABER’S CYCLOPEDIC MEDICAL DICTIONARY at 173 (17th ed. 1993) defines “attention deficit disorder” (ADD), in part, as follows:

The American Psychiatric Association describes this as a disease of infancy and childhood characterized by developmentally inappropriate inattention, impulsivity, and hyperactivity.

There was no showing that ADD was limited to children (see Comm’r Decisions 95 1708 and 95 0691).  Ms. King maintained her medication caused drowsiness and ultimately resulted in her sleeping in class.  Evidence was not presented to refute that conclusion.  Although Ms. King did not discuss her medical issues during training, she did mention it later.  The employer had the opportunity to address the issue then.

The Tribunal concludes Ms. King’s medical condition, although it was being treated by medication, probably was linked to her impulsive behavior regarding the waiter and bellman.  In that particular setting, Ms. King’s behavior was inappropriate and called into question her ability to perform satisfactorily as an emissary of the employer in her decorating position.  Her actions, however, were not shown to be knowingly malicious in nature, especially considering most events occurred while Ms. King was off duty and in a setting that allowed for the consumption of alcoholic beverages, which are known mind-altering substances.  For purposes of this benefit program, willful misconduct was not found.

DECISION

The October 20, 2000 determination is AFFIRMED.  Benefits are allowed for weeks ending October 14, 2000 to November 18, 2000 and continuing pursuant to AS 23.20.379, if otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 22, 2000.


Doris M. Neal

Hearing Officer

cc:  JC PENNEY CO INC
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