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CASE HISTORY

Mr. Serrao appealed a determination issued on October 25, 2000 that denied benefits under AS 23.20.360; 23.20.387; and 23.20.505.  Benefits were denied on the grounds that Mr. Serrao had work and earnings; misrepresented material facts or knowingly failed to report material facts in connection with claims for unemployment insurance benefits; and was fully employed during weeks claimed.  Additionally, Mr. Serrao appealed the October 25, 2000 liability assessments determined under AS 23.20.390 that held him liable to repay unentitled benefits, plus penalties.

FINDINGS OF FACT

Mr. Serrao established an initial claim for benefits effective October 7, 1998.  His weekly benefit amount was $160, with an excess earnings amount of $263.33.  Effective November 1999, Mr. Serrao established a second benefit year with a weekly benefit amount of $248 and an excess earnings cutoff of $380.66.

Mr. Serrao worked for Peter Pan Seafoods between July 29, 1998 and December 1, 1999.  The employer reported Mr. Serrao earned $850 to $970 and worked 40 or more hours each week for weeks ending November 28, 1998 to January 23, 1999 and November 6, 1999 to November 27, 1999.  Mr. Serrao does not dispute those figures, although he testified his hourly rate was not always $10 an hour as reported by the employer.  In 1998, he was paid $6.50 an hour.

In 1998, Mr. Serrao’s friend called the Alaska Employment Security Division and established an initial claim for benefits on behalf of Mr. Serrao.  During that process, the friend asked Mr. Serrao questions such as his social security number.  Otherwise, the friend answered the claims taker’s questions (i.e., Mr. Serrao’s address, last employer, etc.) without further input from Mr. Serrao.

Mr. Serrao spoke and understood very little English in 1998.  His native language is Portuguese.  Mr. Serrao worked and lived with the friend who filed the initial claim on his behalf.  Mr. Serrao allowed that filing because the friend spoke and understood more English than Mr. Serrao (although not much more) and understood the unemployment insurance program better.  Mr. Serrao did not ask an unemployment insurance representative for assistance.

The friend filed Mr. Serrao’s first biweekly claim certification and gave Mr. Serrao the numbered answers.  Mr. Serrao filed subsequent biweekly claims by telephone using those numbered answers.  The friend never stated and Mr. Serrao never inquired about the questions on the claims.   

Mr. Serrao expected to be laid off work in February 1999.  He also planned to travel at that time.  The friend told Mr. Serrao he would not be eligible for benefits while traveling.  Mr. Serrao decided to claim benefits for weeks ending November 28, 1998 to January 23, 1999 while he was working to make-up for the time he would not be eligible for benefits while traveling.  Mr. Serrao did not report his work and earnings for that period because he was unable to understand the questions due to a language barrier.  Still, he was aware he was required to report work and earnings.  

In November 1999, Mr. Serrao established an initial claim for benefits without assistance as his command of the English language had improved.  He remembers receiving an Unemployment Insurance Claimant Handbook but did not read it.  Mr. Serrao subsequently filed biweekly claims for benefit weeks ending November 6, 1999 to November 27, 1999.  Again, he did not report his work and earnings.  Mr. Serrao was not able to offer an explanation for his actions in that case.

Mr. Serrao was issued $2,248.00 in unemployment insurance benefits for weeks ending December 5, 1998 to January 2, 1999, January 16, 1999 to January 23, 1999, and November 13, 1999 to November 27, 1999.  Weeks ending November 28, 1998 and November 6, 1999 were credited as waiting weeks.  The Alaska Employment Security Division charges Mr. Serrao is liable for the repayment of those benefits plus $1,124 in penalties.

PROVISIONS OF LAW

AS 23.20.360 provides:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  However, the amount of benefits may not be reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the benefit is zero, no allowance for dependents is payable.

AS 23.20.387 provides, in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

8 AAC 85.380 provides, in part:


(a)
A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks.  The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact.  Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.


(b)
To determine the period of disqualification under AS 23.20.387 the department will consider



(1)
the seriousness of the false statement, misrepresentation, or failure to report a material fact;



(2)
the amount of benefits affected by the false statement, misrepresentation, or failure to report a material fact; and 



(3)
the extent to which the disqualification would deter others from committing a similar offense.


(c)
The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 provides, in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects.

8 AAC 85.220 provides, in part:


(a)
A determination of overpayment liability issued under AS 23.20.390 will include a statement of the right to request a waiver of repayment of the overpayment.  An individual may request a waiver within 30 days after the date on which the determination of liability becomes final.  The director may extend this period if the request is delayed by circumstances beyond the individual's control.


(b)
The director shall waive repayment of an overpayment of benefits to an individual under AS 23.20.390 if



(1)
the individual has died or received the benefits in good faith;



(2)
repayment would be against equity and good conscience; and



(3)
the request for waiver meets the requirements of this section.


(c)
Benefits have been received in good faith if the overpayment was received without fault by the individual, and the individual did not have the capacity to recognize that he or she was incorrectly overpaid.  Benefits have not been received in good faith if the individual



(1)
negligently reports or fails to report information, which results in the overpayment; or



(2)
knew or should have known that the individual was not lawfully entitled to receive the benefits.


(d)
Repayment of an overpayment is against equity and good conscience if



(1)
repayment in 12 consecutive monthly installments would cause great hardship to the individual, considering the current and potential income and other financial resources available to the individual and the individual's family;



(2)
the overpayment resulted from a decision of the department or a court overturning a determination of eligibility made at any level of appeal, and the individual did not withhold or conceal pertinent information on any claim for benefits or in any investigation or proceeding;



(3)
the individual received the overpaid benefits by relying on clearly incorrect advice, given to the individual by the division or an employment security agency of another state, which the individual could not recognize as incorrect; or



(4)
the overpayment cannot be waived under (1) - (3) of this subsection, but the department determines that recovery would be injurious to the individual after consideration of the standards in (1) - (3) of this subsection, and any extraordinary circumstances.


(e)
A waiver of repayment of the overpayment will not be granted if the overpayment is the result of a false statement or misrepresentation of a material fact, or failure to report a material fact.


(f)
The director may waive a portion of an overpayment if recovery of the full amount would be against equity and good conscience under (d) of this section.


(g)
The director shall not waive an overpayment if waiving the overpayment would cause the individual to receive more than the individual's maximum weekly benefit amount or maximum entitlement of benefits.


(h)
To recover an overpayment established under AS 23.20.390, the director shall deduct the full weekly benefit amount for each week that benefits are payable to an individual until the overpayment is recovered.  Upon the request of the individual, the director shall reduce the deduction to 50 percent of the full weekly benefit amount if



(1)
the individual received the overpaid benefits in good faith as described in (c) of this section;



(2)
sufficient benefits are available to the individual when the overpayment liability is established to allow recovery of the overpayment at a rate of 50 percent of the full weekly benefit amount; and



(3)
the amount of the overpayment is greater than two times the full weekly benefit amount.


(i)
The director shall waive the uncollected portion of a penalty imposed under AS 23.20.390(f) if the individual repays the outstanding balance of all overpaid benefits on all benefit claims within 120 days after the penalty determination becomes final.  Waiver of a penalty imposed under AS 23.20.390(f) does not waive a liability under AS 23.20.390(a) for benefits improperly paid.

AS 23.20.505 provides in part:

(a)
An individual is considered "unemployed" in a week during which the individual performs no services for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.


CONCLUSION
In Gillen, Comm'r Decision Number 9121667, December 6, 1991, the Commissioner of Labor stated, in part:


We will accept evidence of confusion and misunderstanding to mitigate a determination of fraud. . . .  There was no indication that the claimant misunderstood his duty to report work and wages.


The Department has consistently held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Decision No. 79H-149, September 14, 1979.  Simply contending a mistake or oversight doesn't rebut this presumption.

In Ward, Comm'r Decision Number 96 2162, November 21, 1996, the Commissioner of Labor stated, in part:


On appeal to the Department, the claimant contends that this was her first claim for benefits and she did not intend to defraud the agency through the way she reported her earnings.


We find no material errors in the Tribunal's findings. Those findings reveal that the claimant significantly underreported her earnings for nine weeks by showing lower numbers of hours than she actually worked. Her only explanation was that she estimated the hours she worked and did not always get paid promptly. The Tribunal properly applied the law to the facts. The claimant's explanation of her reporting method is neither reasonable nor credible. The Department therefore adopts the Tribunal's findings, conclusion, and decision.

In this case, Mr. Serrao maintained some of the filing discrepancies at issue were the result of a language barrier.  Probably, Mr. Serrao had difficulties with the English language in 1998 and a portion of 1999.  However, a language barrier alone is insufficient to override Mr. Serrao’s responsibilities as a claimant.  Mr. Serrao did not attempt to ensure the proper filing of his claims by asking questions.  Indeed, he consciously schemed to obtain benefits in relation to his travel plans that he knew he was not entitled to receive.  He followed the same pattern of fraudulent filing in November 1999 when language was no longer a major issue.  Fraudulent filing was established.

Mr. Serrao’s weekly earnings amounts and/or hours worked established that he was fully employed.  He is ineligible for benefits while fully employed.

Mr. Serrao received benefits for which he was not entitled.  He is liable for the repayment, plus penalties. 

DECISION

The October 25, 2000 fraud/work and earnings/fully employed determination is AFFIRMED.  Benefits are denied for weeks ending November 28, 1998 to January 2, 1999, January 16, 1999 to January 23, 1999, and November 6, 1999 to November 27, 1999 pursuant to AS 23.20.360, 23.20.505 and 23.20.387.  Additionally, Mr. Serrao is denied benefits for weeks ending October 28, 2000 to October 20, 2001 under 23.20.387.  Finally, Mr. Serrao is liable for the payment of $3,372 in benefits and penalties under AS 23.20.390.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 20, 2000.


Doris M. Neal


Hearing Officer

