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CASE HISTORY

Ms. Wagner timely appealed November 29, 2000 determination that denies benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Wagner began work in January 2000. Her last day of work was November 16, 2000. At the time her housekeeper job ended, the employer usually scheduled her to work about eight hours per day on five days per week. She worked a day shift. The employer paid her $9.81 per hour.

The employer failed to participate in the hearing. Statements in the hearing record that are attributable to the employer constitute hearsay evidence. The employer’s hearsay is insufficient to overcome the sworn statements Ms. Wagner provided during the hearing. Ms. Wagner’s sworn statements, supported by written statements from others, establish the following findings.

Ms. Wagner worked in a section called a “pod.” A pod is a large room. Rooms of patients needing long-term care open off the pod. 

The employer refers to pod patients as residents. Some of the residents are terminal. They are in the pod waiting to die.

The employer has implemented a program called the “Eden Alternative” to eliminate the loneliness and hopelessness associated with terminal residents. The program stresses that employees are to exercise compassion, excellence, and stewardship toward residents and fellow employees.

At lunch time on November 16, 2000, an elderly resident told Ms. Wagner that he had missed breakfast and was hungry. He asked Ms. Wagner to help him get to the cafeteria. The resident was unable to walk unassisted. A nursing staff member was not available to assist the resident.

Ms. Wagner locked her cleaning cart, then helped the elderly resident get to the cafeteria. She felt her actions were consistent with the Eden Alternative goals for providing resident care. After reaching the cafeteria, Ms. Wagner left the resident to eat while she returned to her work.

When Ms. Wagner returned to her cleaning cart, an angry supervisor met her. He fired her for leaving her cart unattended and for leaving a bottle of cleaner in the bathroom of the elderly resident she had helped to the cafeteria.

The employer’s position apparently is that Ms. Wagner endangered patients or residents by leaving her cleaning cart unattended. Ms. Wagner denies the charge. She emphasizes that her cart was locked and that none of the pod’s other residents could have gotten into the elderly resident’s bathroom. Her unchallenged testimony establishes she acted consistently with the Eden Alternative and she did not willfully endanger residents.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . .

(1) was discharged for misconduct connected with the insured worker’s last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Decisions issued by the Commissioner of Labor and Workforce Development form binding precedents upon the Appeal Tribunal (AS 23.20.455).

It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved." Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.

"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.

The Tribunal is not an investigative body, rather, the parties to an appeal must bring forward any evidence they would like considered in an appeal. Galusha, Comm’r Dec. 96 2396, February 11, 1997.

In a discharge hearing, the burden is upon the employer to provide the record with evidence sufficient to establish the discharge resulted from misconduct connected with the claimant’s work. The employer did not appear for the hearing to present evidence and challenge Ms. Wagner’s testimony. Therefore, the Tribunal declined to accept from Ms. Wagner all the documents she offered from coworkers, patients, and others that purportedly support her contentions that her work was good and the supervisor in question was chronically hostile toward her. For the same reason, the Tribunal need not call as witnesses coworkers, patients, and others who could testify about Ms. Wagner’s work environment, employer staffing levels, and other alleged problems.

The Tribunal evaluates the evidence presented by the parties. The employer failed to participate at the hearing and provide evidence of a sufficient quantity and quality to establish that the employer discharged Ms. Wagner for misconduct connected with her work.

DECISION
The November 29, 2000 determination is REVERSED. Ms. Wagner is allowed benefits beginning with the week ending November 25, 2000 through the week ending December 30, 2000, if she is otherwise eligible. The three-week reduction is restored to her maximum benefit amount. The determination will not jeopardize her eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 21, 2000.
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