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ALASKA DEPARTMENT OF LABORPRIVATE 


AND WORKFORCE DEVELOPMENT


EMPLOYMENT SECURITY DIVISION


P. O. BOX 107023


ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No: 00 2360fillin "" \d "" fillin "" \d ""        Hearing Date: December 20, 2000fillin "" \d "" 

CLAIMANT


NICHOLAS JURASEK

CLAIMANT APPEARANCES


Nicholas Jurasekfillin "" \d "" 

ESD APPEARANCES
Catherine Millerfillin "" \d "" 


CASE HISTORY
Mr. Jurasekfillin "" \d "" timely appealed a November 17, 2000fillin "" \d "", determination that denied benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.360 and 378. Benefits were denied/reduced on the ground that Mr. Jurasekfillin "" \d "" was not available for work and had work/earnings during the weeks claimed. The determination also denied Mr. Jurasek fillin "" \d ""pursuant to AS 23.20.387 on the ground that he knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits. He was fillin "" \d ""found liable for an overpayment pursuant to AS 23.20.390.  


FINDINGS OF FACT
Mr. Jurasekfillin "" \d "" established an unemployment insurance claim effective February 1, 2000fillin "" \d "". He received a claimant handbook shortly thereafter that contained filing and reporting instructions. 

Mr. Jurasek’sfillin "" \d "" weekly benefit amount is $248 plus $72 in dependents allowancefillin "" \d ""; his excess earnings amount was $380.66fillin "" \d "". He had opened previous claims for benefits in 1989, 1993, and 1995.

At the time Mr. Jurasek established his new claim, he was the owner of the Kings X lounge (bar). His accountant informed him that he was in fact incorporated and was the president of the corporation. The accountant prepared monthly income statements that reflected monthly profits to the business as follows:


February 2000


$4,493.32


March 2000


 5,437.94


April 2000


12,709.70


May 2000



 8,007.67


June 2000



14,878.49


July 2000


      1,502.22

Mr. Jurasek contends he never had that much money in the bank. He never paid himself until August 2000 when he learned he would not be eligible for unemployment insurance.

Since he took over ownership in the business, Mr. Jurasek has spent ten to fifteen hours per week doing a variety of things to keep the business operating. This includes opening/closing, counting tills, running errands, making bank deposits, preparing the order list, ordering supplies, purchasing supplies, cleaning, etc. He also prepared the workers’ schedule and hired/fired staff. Mr. Jurasek formally worked as a manager for the Hub bar where he earned $12.50 per hour.

Mr. Jurasek filled in as a bartender at his own business until mid-February 2000 when he was told by a claimstaker that he needed to report his work/earnings as a bartender. For the weeks ending February 5 and 12, 2000, he reported he worked four and six hours, respectfully, but did not report any earnings. 

Mr. Jurasek believes he did not report the earnings because he did not pay himself. He typically pays his bartenders $10 per hour.

Exhibit 11 contains notes made by a claimstaker on February 2. Mr. Jurasek indicated he was not interested in working in a bar. He stated, “Why would I want to work as a bartender? I didn’t get my BA to tend bar.” Mr. Jurasek was interested in working in the political science industry. He did not make any work searches during the weeks under appeal. 

On February 8, Mr. Jurasek provided self-employment information to the same claimstaker (also Exhibit 11) he spoke to earlier in February. Mr. Jurasek was contacted by phone at his place of business. He indicated he was filling in for an absent bartender. The claimstaker advised he needed to report his work/earnings. She estimated the earnings at $56 plus tips for the week ending February 12 (Exhibit 12). On February 15, Mr. Jurasek filed his electronic claim certification for the weeks ending February 5 and 12. He had no explanation why he failed to report his earnings other than he had not paid himself.

The claimstaker noted on Exhibit 12 that Mr. Jurasek, as of 

April 27, 2000, had not reported any work/earnings. She referred the case to the investigations unit of Benefit Payment Control on May 2.

Mr. Jurasek filed for benefits for the weeks ending February 5 through July 29, 2000. He received benefits for the weeks ending February 12, through July 15, in the amount of $7,360. 

Mr. Jurasek reported he was available for work for each week claimed. He reported no work or earnings.

Mr. Jurasek contends he would have accepted any offer of full-time work that was in the political science field. He was also hoping for a job as a manager of another bar in town. That possibility got held up by mid-February and fell through in June. Mr. Jurasek admits he was waiting for the employment service office to call him for a job. He admits his degree was earned over 10 years earlier and that his primary occupation in recent years has been as a bartender or manager. 

When asked what he would have done if he had not been receiving benefits, Mr. Jurasek indicated he would have scheduled himself more shifts and paid himself a wage.

At the time he bought the bar, Mr. Jurasek felt it could be a potential money maker. The Hub bar was scheduled to be closed down in early 2000, leaving those regular patrons without their normal bar to frequent. Mr. Jurasek felt with a little work, the Kings X bar would profit by the Hub’s closure as those patrons might become his regulars. He argues that his financial statements reflect his prediction was correct. Mr. Jurasek took possession of the Kings X in December 1999.

During the weeks under appeal, Mr. Jurasek traveled twice to Europe and twice to Mexico. He did not report any of those travel dates to the Employment Security Division when he filed his electronic claim certifications. Mr. Jurasek traveled from February 29 to March 4 (Mexico), March 30 to April 13 (Europe), April 26 to April 28 (Mexico), and July 1 to July 5 (Europe). He thought he only needed to report travel if it was two weeks or longer. Mr. Jurasek believed his failure to report his 14-day travel to Europe was because it did not fall within a two-week filing period for unemployment insurance.

PROVISIONS OF LAW

AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.378 provides in part:PRIVATE 

(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….


CONCLUSION
Work and Earnings

The record establishes that Mr. Jurasekfillin "" \d "" failed to report work and earnings during the period under appeal. Since it is unknown how many hours Mr. Jurasek spent each week doing the tasks required to manage the bar, the Tribunal will use an average of 12 ½ hours each week (the mean between ten and fifteen hours). Therefore, he worked 16½ hours the week ending February 5 and 18½ hours the week ending February 12. For all other weeks, the hours will remain at a constant 12½. 

A self-employed individual is required to report his net earnings. The record contains the net income earned each month by the Kings X. By prorating the earnings out over the weeks in each month, Mr. Jurasek had work and earnings during each of the weeks claimed.

Availability for Work

The record establishes Mr. Jurasek was not willing to work as a bartender. He was, however, willing to work as a bar manager. However, it appears it was only for one bar (Klondike Kate’s), which was “held up” for some unknown reason. The statute and regulations require a claimant to be able and available to accept full-time suitable work while filing for unemployment insurance. Further, there must be a substantial labor market available to the claimant.

Mr. Jurasek’s decision to wait for a position to open at Klondike Kate’s was unrealistic and narrowly limited with respect to the entire labor market in the Anchorage area. His primary occupation has been in the bar industry and his unwillingness to work as a bartender elsewhere severely limited his labor market.

Also, Mr. Jurasek’s decision to seek work in the political science field is commendable, however, he has never worked in that field and his degree was earned over 10 years ago. He also never tried to find work in that field, which shows he was not genuinely interested in working outside his own business. Accordingly, Mr. Jurasek failed to meet availability requirements while filing for unemployment insurance.

Fraud and Misrepresentation 

AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact."...PRIVATE 

There is no dispute that the work and earnings omitted by 

Mr. Jurasek are material facts necessary for the Employment Security Division to accurately assess his eligibility for benefits. It is undisputed that a claimant is provided with numerous documents that contain information about filing and eligibility for unemployment insurance.  

In Thalmann, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979).  The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387.…



[The claimant] knew he was working part-time and failed to even mention this fact.  The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later . . . Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs.  Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982).…


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979.  Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless….

Mr. Jurasek’s failure to report earnings for the weeks ending February 5 and 12 after being told he needed to, establishes he knowingly withheld material facts. It is logical to further conclude Mr. Jurasek knowingly withheld his 10 to 15 hours of work each week as a manager. He knew or should have known that type of work is necessary to support a successful business and should have been reported to the Employment Security Division.

Further, Mr. Jurasek bought the bar on the hopes it would pick up the business from the Hub. It is logical to conclude hours of work would be required to increase his business, as he was able to do. Increasing a business’ profits requires work on the part of the owner(s). Mr. Jurasek would be involved with the growth of his business. It is not logical that he would be willing to work in another bar while in the midst of increasing his own business. Therefore, his contention he was available for work as a bar manager is without basis. Mr. Jurasek knew he was not willing to work elsewhere while filing for unemployment insurance.

fillin "" \d ""Mr. Jurasekfillin "" \d "" received unentitled benefits as a result of hisfillin "" \d "" failure to report hisfillin "" \d "" work and earnings and his non-attachment to a substantial labor market. Hefillin "" \d "" remains liable for the overpayment for the full amount of the benefits paid each week, plus the 50 percent penalty amount.


DECISION
The determination issued on November 17, 2000fillin "" \d "", is AFFIRMEDfillin "" \d "". Benefits are denied/reduced pursuant to AS 23.20.360 and 378fillin "" \d "" for the weeks ending February 5, 2000fillin "" \d "", through July 29, 2000. Benefits are denied pursuant to AS 23.20.387 for the weeks ending February 5, 2000fillin "" \d "", through July 29, 2000fillin "" \d "", and November 18, 2000,fillin "" \d "" through November 10, 2001fillin "" \d "". Mr. Jurasek remains liable for the overpayment in the amount of $11040fillin "" \d "", including penalties.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 22, 2000fillin "" \d "".

                                  Jan Schnell, Hearing Officer

