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CASE HISTORY

Mr. Fouts timely appealed a redetermination issued December 1, 2000 that denied benefits under AS 23.20.379.  The redetermination held Mr. Fouts was discharged for misconduct in connection with work.

FINDINGS OF FACT

Mr. Fouts was employed by Delta Staffing Services Incorporated from September 1998 to October 1, 2000.  He worked part-time as a skycap, earning $5.65 per hour.  Mr. Fouts was dismissed from work.

On August 25, 2000, Mr. Fouts was counseled about performance and attendance issues.  He was warned that further infractions could result in termination.  Over the course of Mr. Fouts’ period of employment, he was issued about 10 written counselings for various infractions.

On or about September 18, 2000, a client reported Mr. Fouts was found asleep in a chair in the public waiting area.  Mr. Fouts does not believe he was asleep at the time.  He admits, however, that he may have been “dozing or napping.” 

Mr. Fouts usually worked on Saturdays and Sundays from 5:00 a.m. to 9:00 a.m.  In July 2000, he accepted fill-in work from 9:00 p.m. to 2:00 a.m., Monday through Friday.  Mr. Fouts concluded any dozing or napping at work might have been the result of split work shifts.

Mr. Fouts testified it was common accepted practice for workers to sleep, nap, or doze at work, in the public lobby, while waiting for customers.  The employer adamantly disagreed.  The sleeping incident, in conjunction with past infractions, led to Mr. Fouts’ dismissal from work, which occurred after the employer returned from leave.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker’s last work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

Before a penalty would be imposed in relation to a discharge, misconduct must be shown.  To establish misconduct, evidence must be presented to show Mr. Fouts knowingly acted in opposition to the employer’s interests.

The Alaska Employment Security Division Benefit Policy Manual MC 300.4 (June 1999) states, in part:

Sleeping on duty is, in most cases, misconduct.  Harm to the employer does not need to be shown.  However, it must be shown, as is true in all cases of alleged neglect of duty, that sleeping on the job was a deliberate and substantial disregard of the employer's interest.  It is possible that sleeping on duty can, under certain circumstances, be no more than mere unsatisfactory conduct.  It would not, in such cases, be misconduct.

The worker's explanation for falling asleep is of primary importance.  The fact that the worker was tired, or did not get enough sleep the night before, is generally not a sufficient reason.  The worker may be expected to get enough sleep to perform the job satisfactorily, or at least inform the employer why the worker could not report for work.  The acts of a worker who has a satisfactory explanation for falling asleep, such as the taking of prescription sedative drugs, may not be misconduct.  However, the worker is still expected to inform the employer of the problem.

It is illogical to assume workers were permitted to sleep, nap, or doze in public areas while waiting for the arrival of customers.  Such behavior certainly would be viewed negatively by the employer’s clients and the public.  And, while sleeping, dozing, or napping, a worker would not know when a customer arrived.  Thus, the employer’s testimony is being given greater weight in this instance, thereby accepting the employer’s testimony that sleeping on the job is forbidden.  Considering Mr. Fouts’ prior work infractions, the final act of sleeping (napping or dozing) on the job was tantamount to misconduct in connection with work.  The agency’s determination is in order. 

DECISION

The December 1, 2000 redetermination is AFFIRMED.  Benefits are denied for weeks ending October 7, 2000 to November 11, 2000 pursuant to AS 23.20.379.  Mr. Fouts’ maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Mr. Fouts may be ineligible for future benefits under an extended benefits program.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on January 3, 2001.


Doris M. Neal

Hearing Officer

